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1 

I. PETITIONER FAILS TO DEMONSTRATE THAT THE 
CHALLENGED CLAIMS ARE OBVIOUS1 

A. Cabot Teaches Away from the Proposed Combinations 

Petitioner’s attempt to summarily dismiss Cabot’s express teachings is 

unavailing. As detailed in over ten pages of Patent Owner’s Response, Cabot’s 

teachings are diametrically opposed to Petitioner’s theory that a POSA reading 

Cabot would understand that phase shifts between fundamental tones and third 

harmonics are inaudible and, thus, good frequency candidates to encode data via 

phase manipulation. (Paper 27 (“POR”), 23-33.)  

Specifically, Patent Owner explained that (1) Cabot does not present the 

issue of whether the human ear can detect relative phase shifts as a settled 

question; (2) Cabot’s experimental evidence showed that listeners can detect a 

wide variety of phase shifts; (3) Petitioner’s arguments glossed over Cabot’s 

ultimate conclusion that “[t]he experiment shows phase shifts of harmonic 

complexes to be detectable” (POR, 16.); and (4) Cabot tested only five study 

participants for their second experiment involving phase shifts of 0 to 22.5 degrees 

because the authors “were already satisfied that a difference could be reliably 

perceived.” (POR, 27.). On that basis, Patent Owner argued that, while Petitioner 

relies on Cabot as purportedly teaching the inaudibility of phase shifts between a 

 
1 All emphasis added by Patent Owner unless indicated otherwise. 
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