UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

Google LLC,
Petitioner,

V.

WAG Acquisition, L.L.C.,
Patent Owner.

IPR2022-01413

U.S. Patent No. 9,762,636 B2

PETITIONER’S MOTION TO EXCLUDE
PURSUANT TO 37 C.F.R. § 42.64

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

TABLE OF CONTENTS

Page
L. INTRODUCTION .....ooiiitiieeeeeee ettt e 1
II.  BACKGROUND ......oooiiiieee e et e 3
III.  ARGUMENT ...ttt ettt e e e avee e sanee e 5
A.  Exhibits 2003, 2004, and 2009 Are Inadmissible Hearsay.................. 5
1. No Hearsay Exception Applies for Exhibits 2003, 2004,

ANA 2009 ... e 8

2. Mr. Hoarty Should Not Rely on Exhibits 2003, 2004, and
2009 under FRE 703 ... 10
B.  Exhibit 2008 Is Irrelevant...........cccccoovvieeeeiieieiiiecciee e 10
C. If Relevant, Exhibit 2008 Should Be Excluded Under FRE 403....... 12
IV.  CONCLUSION.... .ottt ettt e e aae e e eaveeas 12
CERTIFICATE OF SERVICE .......oooiiiiiiiieeeeeee e 14

—i-

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

TABLE OF AUTHORITIES

Page(s)

Cases
Apple Inc. v. Qualcomm Inc.,

IPR2018-01249, Paper 27, 51-52 (P.T.A.B. Jan. 6, 2020) ........ccceeeveuveeerrrennne 6,7
Asetek Danmark A/S v. CoollT Sys., Inc.,

IPR2020-00825, Paper 50, 43-46 (P.T.A.B. Oct. 12, 2021) ..cccvvvevriereerreeeee. 6
Conoco Inc. v. Dep’t of Energy,

99 F.3d 387 (Fed. Cir. 1996) ......oooieieieeeee et 9
GAF Materials, LLC v. Kirsch Rsch. and Dev., LLC,

IPR2021-00192, Paper 45, 62-65 (P.T.A.B. May 24, 2022).................. 6,7,9,10
Neste Oil OYJ v. REG Synthetic Fuels, LLC,

[PR2013-00578, Paper 52, 9 (P.T.A.B. March 12, 2015) ......ccccvevvririeiiireereens 9
The Data Co. Techs. Inc. v. Bright Data, Ltd.,

[PR2022-00135, Paper 51, 80-84 (P.T.A.B. May 31, 2023)....ccccccceuvrevrrrennnnn. 6,7
Unified Patents Inc. v. Sound View Innovations, LLC,

IPR2018-00599, Paper 50, 51 (P.T.A.B. Sept. 9, 2019) ....ovvveveiiieeieeeeeeeeen 7
US Endodontics, LLC v. Gold Standard Instruments, LLC,

PGR2015-00019, Paper 54, 38-42 (P.T.A.B. Dec. 28, 2016) .......ccccvvveeeurreennnee. 8
Other Authorities
37 C.F.R.

S e e e e e e e e e e e e e e e e e e nt——araaaaaeeeeaaaans 5

§A2.5T(D)(1)(A1) cuvrreeiurieeeeiree et e ettt et e e et e e e et e e e eare e e etre e e srseeeearaeeenns 5

S 3t e et a e e e e e e e e ———raaaaeeeeaaaan 5

G A2.02(@) ceeieeiieee et e e e e e e e e e ab e e e e e etaaaaeeeearaaaaeeenanes 5

GUAZ.04.... e e e e e e e e a—a e e e e e nraaaaeeenanes 1

G A2.04(D) (1) cureieeeiieee e e e et e e e ra e e e e eanaees 3

—11_

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

TABLE OF AUTHORITIES

(continued)
Page(s)
FRE
401 2,10, 11
............................................................................................................. , 10,
A03 et ettt et et b e sht e sttt e e e saees 2,11
703 ettt ettt st ettt e b e bt st et e e b e b 2,10
B0 T e et sttt 2,5,6,8
B0ttt sttt ettt et st e e saees 2,5,7
BO3(1)7(23) ettt ettt sttt ettt 8
B4ttt h bttt ettt e bt e et e et e et e e bt e saeeennes 8
B0 7 et ettt sttt e b e bt e bt e e at e et et e bt e atesateeanes 9
_ifio

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

IPR2022-01413
U.S. Patent No. 9,762,636 B2

I. INTRODUCTION

Patent Owner WAG Acquisition, L.L.C. (“PO”) repeatedly turns to partial
testimony from experts in other matters to purportedly support its arguments in its
papers. This testimony is inadmissible hearsay; PO’s exhibits, in their entirety, are
out of court statements from witnesses that Petitioner Google LLC (“Google”) never
had an opportunity to cross-examine. Additionally, PO relies on an out of context
analysis from an ITC proceeding—which Google did not participate in and did not
involve the 636 patent—to bolster an interpretation of a prior art reference that is
inconsistent with the actual evidence in this proceeding. The ITC initial
determination containing this discussion is irrelevant, as it involved fundamentally
different issues and never addressed or analyzed the evidence presented here.

Therefore, pursuant to 37 C.F.R. § 42.64 and the Federal Rules of Evidence,
Google moves to exclude the following of PO’s exhibits:

e Exhibit 2003 — The Walt Disney Co. v. WAG Acquisition, L.L.C.,
IPR2022-01228, Ex. 1002 (Declaration of Dr. Henry Houh)

e Exhibit 2004 — May 23, 2023 Deposition of Dr. Kevin Jeffay in
Amazon.com, Inc. v. WAG Acquisition, L.L.C., IPR2022-01430 and

-01433
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