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1 

I. INTRODUCTION

As authorized by the Board, Petitioners address below the proper application

of the Fintiv factors under the USPTO’s Interim Procedure for Discretionary Denials 

(“Guidance”), and demonstrate that denial would be inappropriate.  

II. DISCRETION UNDER 35 U.S.C. § 314(A)

Compelling Merits Alone Show Discretionary Denial Is Not Appropriate.

The Board will not deny institution based on Fintiv “where a petition presents 

compelling evidence of unpatentability.” Memo. from Director Vidal, Interim 

Procedure for Discretionary Denials in AIA Post-Grant Proceedings with Parallel 

District Court Litigation at 2 (U.S.P.T.O. June 21, 2022) (“Int. Procedure”). Here, 

Petitioner has shown such compelling evidence. For example, Petitioner has 

demonstrated that the combination of Kanamori (Ex. 1005), McCowan (Ex. 1006), 

and Elko (Ex. 1009) renders all challenged claims obvious. Paper 1 (“Pet.”) 7-76. 

Patent Owner’s contrary arguments lack merit. Paper 12 (“POPR”) 7-13. 

Patent Owner argues that Dr. Vipperman did not explain how he performed his 

linear-response simulations. POPR 7-8. To the contrary, the section of Dr. 

Vipperman’s declaration titled “Simulations of Virtual Microphone Responses” 

explained in detail the equations used for each simulation and the values of the 

variables in each equation based on Kanamori, McCowan, and the knowledge of a 

POSITA. Ex. 1003, ¶¶ 50-60. Patent Owner failed to identify any details missing 
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