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Plaintiff’s Sur-Reply Claim Construction Brief (Google)  Page 1 

I. DISPUTED CONSTRUCTIONS1  

A. “as required to maintain about a predetermined number of media data elements” 

      (alleged i 

    ive Brief, “about” is interpreted in the technological 

      ogical facts. See Ortho-McNeil Pharm., Inc. v. 

Caraco Pharm. Labs., Ltd.       .  

The purpose of maintaining “about a predetermined number of media data elements” in 

the user device buffer is clear. It is to ensure continuous playback.      

disclosure encompassing different types of media elements that may be queued up in a buffer, 

which could add up to aggregate totals     that can vary, within bounds 

understood by a person of ordinary skill in the art.      

provided testimony regarding how a person of ordinary skill in the art would read this term in the 

           -1   ¶¶ 27-. 

         See  P -67 

(“               

             

simple sounds, silence, or still scenes. The specification states:  “Statements in this 

             

   -encoded data may be involved.” Id., -6.  

     Patent, the  of the invention is to ensure “continuous and 

uninterrupted playback.  P 6-12. This encompasses variably as well as constant 

encoded media, and the claims deal with this factor as well.  

 
1 WAG contends that, unless otherwise noted, the Disputed Terms may be construed consistently 

across the Asserted Patents.  
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    esponsive Brief, the purpose of the buffers    Patent, 

including the user-side buffer, is to ensure a steady flow of media for continuous playback. The 

disclosure states: 

As d              

            

in the users buffer. 

Id., -18. “A    the claim term “about.” The player seeks to keep 

              

range in this process, because the size of the individual data elements in the buffer can vary. This 

consequence yields the “about.”   

Depending on the encoding scheme, there are typical, known bounds to the variation 

between bitrates in complicated / high bitrate portions of the media, such as the “action scenes” 

versus less complicated / low bitrate portions of the media, such as still scenes. The differential is 

a result of the encoding and is known to a POSITA, or easily determined from the specification 

for the encoding scheme or a sampling of typical content so encoded. This is the basis for the 

variability required in the “about a predetermined number of media data elements,” and it is a 

well-understood variation. 

Google makes the argument that the number of media data elements stored in the buffer 

is not necessarily related to the size of each element. This may be true if one is free to arbitrarily 

shrink the encoding, but this directly reduces reproduction quality. In the real world, where 

quality of the presentation is also    , the size and number of elements are 

obviously interrelated, as the entire purpose is to maintain a buffer sufficient to avoid running out 

of media due to irregular reception, while maintaining the highest quality possible. This is why 

         n it away by contrived 

argument.  
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