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I. INTRODUCTION 

Pursuant to 37 C.F.R. § 42.64(c) and the Federal Rules of Evidence (FRE), 

which apply here, see 37 C.F.R. § 42.62, Petitioner hereby moves to exclude 

materials referenced with three URLs submitted with the Patent Owner Sur-Reply 

on August 4, 2023 (Paper No. 31), which Petitioner timely objected to on August 

11, 2023 (Paper No. 32): 

Page of Sur-Reply 
(Paper 31) URL 

Page 1 n.2: 

 

Page 24: 
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Page of Sur-Reply 
(Paper 31) URL 

Page 26: 

 

II. ARGUMENT 

A. Evidence not properly submitted as exhibits is improper (37 
C.F.R. § 42.63(a)) 

Patent Owner failed to submit the materials cited via these URLs as exhibits, 

as required under 37 C.F.R. § 42.63(a), which states that “[e]vidence consists of 

affidavits, transcripts of depositions, documents, and things” and further that “[a]ll 

evidence must be filed in the form of an exhibit.”  Id. (emphasis added).  In a 

similar situation, the Board has granted a motion to exclude citations to URLs 

(where no corresponding exhibit was filed) because “the content of the URL is 

transitory…” and, thus, permitting the URL in the brief “would leave ambiguity in 

[the] record.”  Applied Materials, Inc. v. Ocean Semiconductor LLC, IPR2021-

01340, Paper 52, at 61–62 (PTAB Feb. 7, 2022) (granting “Petitioner’s motion to 

exclude the URL cited at page 8 of Patent Owner’s Sur-reply” and holding that 
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