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I. Introduction

In an attempt to rebut clear unpatentability, EcoFactor offers fanciful
arguments that contradict the record. For example, with respect to the claimed use
of data “to predict a rate of change of temperatures inside the structure in response
to changes in outside temperatures,” as recited in independent claims 1 and 9,
Ehlers’s Fig. 3D shows the tracking of changes in inside temperatures over time in
response to different outside temperatures. While not disputing this fact, EcoFactor
argues that the terminology Ehlers’ uses to describe what is shown—*“thermal
gain”—should be understood to mean something different than what is depicted.
EcoFactor then asks the Board to ignore what is actually shown due to the disputed
terminology. Remarkably, EcoFactor’s expert believes the terminology in the *550
patent—*“thermal mass”—is also wrong, but urges reliance on context to solve the
issue, despite refusing to do so for Ehlers. Such contradictory positions are
untenable.

Also, while Ehlers describes the calculation of a new setpoint that is “offset”
from what a user sets, EcoFactor disputes that the calculated setpoint is
“automated,” as claimed. Specifically, Ehlers’ system may operate within
boundaries limiting how far from the original setpoint the automatically calculated
setpoint may deviate. Due to the boundaries, EcoFactor concludes the new setpoint

cannot count as automated. That position is illogical and EcoFactor’s own expert
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