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I. INTRODUCTION 

The limitations of the independent claims of U.S. Patent No. 9,269,208 (“the 

ʼ208 Patent”), using representative Claim 1 as an example, can be divided as follows: 

1) the preamble; 2) a database of biometric signatures (representative clause 1(a));1 

3) a transmitter subsystem and its components involved in capturing and matching 

of biometric data (representative clause 1(b)); 4) a receiver subsystem to give access 

to a device based upon information received from the transmitter subsystem 

(representative clause 1(c)); 5) the transmitter subsystem to the extent it is involved 

in the capture and registration of biometric data associated with a user 

(representative clause 1(d)); and 6) the device to be unlocked (representative clause 

1(e)).  Apple cobbles together a single, three-reference challenge to the claims of the 

ʼ208 Patent.  Even with these three references in hand, Apple must ignore its own 

characterization of the prior art and its construction of the subject claims to mount 

an obviousness challenge. 

First, the “transmitter subsystem” (representative clause 1(b)) specifies a 

“means for matching the biometric signal against members of the database of 

biometric signatures to thereby output an accessibility attribute” (emphasis added).  

                                           
1 These clauses refer to the numbering system used by the Board to label the various 

claim limitations in claim 1 of the ʼ208 Patent. 
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Apple successfully urged before the district court and here that “accessibility 

attribute” be construed as an “attribute that establishes whether and under which 

conditions access to the controlled item should be granted to a user” (emphasis 

added).  According to Apple, the challenged claims go beyond the binary access 

decision of “yes” or “no.”  Yet, Apple improperly calls upon prior art teachings that 

are limited to this very binary decision as allegedly teaching the “accessibility 

attribute” limitation.   

Second, the transmitter subsystem limitation (representative clause 1(d)) 

specifies “a series of entries of the biometric signal, said series being characterised 

according to at least one of the number of said entries and a duration of each said 

entry” (representative clause 1(d)(1)) (emphasis added) (“the Biometric Signal 

Duration Limitation”).  In discussing the prior art that allegedly teaches this 

limitation, Apple’s expert, Dr. Andrew Sears, initially draws a bright line distinction 

between biometric security devices, such as a fingerprint sensor, and knowledge-

based security devices, such as a capacitive touch sensor and Morse code.  

Yet, when cobbling together a multi-reference challenge to the validity of the 

subject claims, Dr. Sears and Apple completely blur that distinction, combining 

teachings from both realms, and treating knowledge-based security features as 

biometrics to satisfy the Biometric Signal Duration Limitation.  This necessarily 

dooms Apple’s challenge, unless the fundamental distinction between “knowledge,” 
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