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Pursuant to 37 C.F.R. § 42.64(b)(1), Petitioner hereby submits initial 

objections to certain evidence Patent Owner provided (by agreement) on October 

9, 2023, as contemplated exhibits in support of Patent Owner’s Reply in support of 

its motion to terminate, which is due to be filed later today.  While Petitioner may 

serve additional objections once it has had an opportunity to review Patent 

Owner’s Reply (after it is filed), and may, as appropriate, seek leave from the 

Board to file a motion to exclude or strike, Petitioner provides these initial 

objections in light of the compressed schedule currently in place (Date 6 currently 

provides for both the Reply and any Motions to Exclude to be filed at the same 

time (today), and thus Petitioner cannot yet fully address Patent Owner’s evidence 

newly submitted with the Reply or file a responsive motion to exclude or strike).  

The discussion below identifies the late-filed and otherwise improper evidence of 

which Petitioner is currently aware to which Petitioner initially objects.  It further 

summarizes the initial objections, including the Federal Rules of Evidence or other 

rules, which serve as the basis for Petitioner’s objections.  

1. Ex. 2122 (“Usermanual.wiki PDF”) and Ex. 2123, ¶5 

(“Declaration of Angelo J. Christopher”)  

Petitioner objects to Ex. 2122 and to paragraph 5 of Ex. 2123 (which, inter 

alia, refers to Ex. 2122) because they are not relevant to any issue in this 

proceeding, and any theoretical relevance is outweighed by the risks of confusion, 

substantial danger of unfair prejudice, and/or misleading the fact finder.  See Fed. 
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R. Evid. 401-403.  Among other things, (i) Ex. 2122 (bearing a 2010 copyright 

date and containing different text and images1) is a different document from Ex. 

1005 (“A3UM,” bearing a 2009 copyright date) that was utilized in the Petition, 

(ii) there is an absence of evidence that Ex. 2122 was available to an ordinarily 

skilled searcher at the URL https://usermanual.wiki/apple/Aperture3.1938174072 

on or before September 3, 2021, and (iii) there is no evidence when, if at all, Ex. 

2122 became available such that it would qualify as prior art in these proceedings.  

See, e.g., Ex. 2108 at 2 (“© 2023 UserManual.wiki”); Ex. 2111, ¶23 (Patent 

Owner’s “expert” defining “relevant timeframe” as “on or before September 3, 

2021”); Ex. 1115, 135:22-136:8, 149:6-152:20.  Petitioner further objects to this 

evidence as untimely and improper reply evidence.  Patent Owner and its expert 

were fully aware of the cited URL that Patent Owner asserts leads to Ex. 2122 at 

the time of the submission of Patent Owner’s motion (see, e.g., Ex. 2111, ¶49; Ex. 

1115, 149:6-152:20) and chose not to submit Ex. 2122 or Ex. 2123, ¶5 with the 

motion, thereby depriving Petitioner of any opportunity to address them through 

cross-examination or briefing.  Indeed, at the deposition of Mr. Lhymn, counsel for 

MemoryWeb expressly stated on the record that it “[did not] believe there’s 

 
1 Compare, e.g., Ex. 1005 at 40 with Ex. 2122 at 47-48 and Ex. 1005 at 118 with 

Ex. 2122 at 118. 
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anything that [Patent Owner was] relying on that [Petitioner did not] already have.”  

Ex. 1115, 181:6-18; see also id. 125:9-127:14.  Patent Owner’s submission of Ex. 

2122 and Ex. 2123, ¶5 with its reply brief is in violation of the applicable rules 

governing this proceeding and is unfairly prejudicial to Petitioner, and any 

attempted reliance thereon is similarly in violation of the applicable rules and 

unfairly prejudicial to Petitioner (see Fed. R. Evid. 403).  Petitioner expressly 

asserts, reserves, and does not waive any other objections that would be applicable 

in such a context. 

2. Exs. 2120 (“Salvador URL”), 2121 (“Salvador URL Result”) and 

2123, ¶¶2-4 (“Declaration of Angelo J. Christopher”) 

Petitioner objects to Exs. 2120-2121 and paragraphs 2-4 of Ex. 2122 (which, 

inter alia, refer to Exs. 2120-2121) because they are not relevant to any issue in 

this proceeding, and any theoretical relevance is outweighed by the risks of 

confusion, substantial danger of unfair prejudice, and/or misleading the fact finder.  

See Fed. R. Evid. 401-403.  Among other things: (i) Exs. 2120 and 2121 are not the 

subject of any testimony by Patent Owner’s purported expert, Mr. Eugene Lhymn, 

regarding an allegedly reasonably diligent search by an ordinarily skilled searcher; 

(ii) the declarant of Ex. 2123, Mr. Christopher, does not purport to have any expert 

qualifications or basis to testify as to a reasonably diligent search by an ordinarily 

skilled searcher on or before September 3, 2021; and (iii) there is an absence of 

evidence that Ex. 2121 would result from the described activities on or before 
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September 3, 2021 (see, e.g., EX2111 ¶23 (Patent Owner’s “expert” defining 

“relevant timeframe” as “on or before September 3, 2021”)).  Petitioner further 

objects to this evidence as untimely and improper reply evidence.  Patent Owner 

and its expert were fully aware of the cited URL at the time of submission of the 

motion to terminate (see, e.g., Ex. 2111, ¶42; Ex. 2101, 1; Ex. 1115, 95:24-97:15) 

and chose not to visit it or search archive.org for that URL, or to submit any results 

of doing so with Patent Owner’s motion, thereby depriving Petitioner of any 

opportunity to address Exs. 2120-2121 and Ex. 2123, ¶¶2-4 through cross-

examination or briefing.  Patent Owner’s submission of Exs. 2120-2121 and Ex. 

2123, ¶¶2-4 is in violation of the applicable rules governing this proceeding and is 

unfairly prejudicial to Petitioner, and any attempted reliance thereon is similarly in 

violation of the applicable rules and unfairly prejudicial to Petitioner (see Fed. R. 

Evid. 403).  Petitioner expressly asserts, reserves, and does not waive any other 

objections that would be applicable in such a context. 

* * * 

Petitioner submits these initial objections subject to and without waiver of its 

right to provide different or further objections under the applicable rules and as 

may otherwise be permitted by the Board, including after Petitioner has had an 

opportunity to review Patent Owner’s Reply, which is due to be filed later today 

but has not yet been filed.  As stated above, while Petitioner may as appropriate 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


