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Hon. Richard A. Jones 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

ANCORA TECHNOLOGIES, INC. 

Plaintiff, 
v. 

HTC AMERICA, INC., a Washington 
corporation, HTC CORPORATION, a 
Taiwanese corporation 

Defendant. 

Case No. 2:16-cv-01919-RAJ 

ANCORA TECHNOLOGIES, INC.’S 
RESPONSIVE MARKMAN BRIEF  
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I. “BIOS” 

A. HTC’s “BIOS is Memory” Argument is Based on Repeated 
Misrepresentations and Omissions 

HTC falsely states that Ancora does not propose adopting the prior construction of “BIOS.” 

(DN60 at 7.)  Ancora proposes the exact same construction as that of Judge Gonzalez-Rogers 

from the Northern District of California for the ‘941 Patent.  (DN59-8 at Apx. 705-708.)   

HTC also falsely states that the issue of whether BIOS was memory or code was never 

addressed previously. (DN60 at 7: “page 12 of 29”.)   Judge Gonzalez-Rogers in the Northern 

District of California explained BIOS “is software code.  No one disputes that a person of ordinary 

skill in the art reading the Claim in this context of the specification and prosecution history would 

understand that ‘BIOS’ is the location in the computer where computer code is stored.  The 

inventive aspect of the ‘941 Patent was to write information onto unused memory in the BIOS area 

of a computer.”  (DN59-8 at Apx. 707.)   

HTC also misrepresents the claims, specification and prosecution history to argue that 

BIOS is memory.  Claim 1 recites: “a computer including an erasable, non-volatile memory area 

of a BIOS of the computer.” The claim then references this memory area of the BIOS.  If BIOS is 

memory, the claim would read, a “memory area of a [memory]” – which is total non-sense.  And, 

while HTC on page 13 cites to the portion of the claim that recites “the erasable non-volatile 

memory of the BIOS,” HTC fails to advise the Court that HTC agreed this language is properly 

construed as “the erasable non-volatile memory area of the BIOS.”  (Ex. 17, email from HTC 

regarding constructions.)1  

The specification is also clear to those skilled in the art that BIOS is not memory.  This is 

confirmed by all experts and the Federal Circuit.  Apple presented expert testimony that “One of 

ordinary skill in the art would understand BIOS to mean ‘software routines . . . that handle startup 

operations . . . “  (Ex. 18, Kelly Decl. at ¶¶ 30-31.)   Ancora submitted similar testimony. (Ex. 19, 

Jestice Decl. at ¶¶ 9-14.)  Even HTC’s own expert testified: “BIOS is a set of instructions . . ..” 

                                                 
1 HTC originally proposed changing the words of the claim “of a BIOS” to “within a BIOS” but 

withdrew that unsupportable proposal.  (DN58-1 at 5.)  
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