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The Board should not exercise its discretion to deny institution. Patent
Owner’s Preliminary Response (“POPR”) argument that all six Apple Inc. v.
Fintiv, Inc., IPR2020-00019, Paper 11 (PTAB Mar. 20, 2020) (precedential)
factors support denial misstates PTAB decisions, places undue support on the
notional trial schedule, ignores decisions crediting petitioners for utmost diligence
(filing one day after preliminary contentions), and fails to rebut the strong merits.

Factor 1 —whether there is a stay or one may be granted—is neutral.

Where Petitioner has not yet requested a stay based solely on the filing of a
petition, this fact does not weigh in favor of or against institution. Fintiv, Paper 15
at 12 (informative). The POPR speculates what Judge Gilstrap might do if
Samsung requests a stay or what might happen if the case is transferred to the
SDNY ' —where Fintiv is irrelevant because invalidity is not at issue. POPR 2-5;
Ex-2004 (SDNY Amended Complaint). The PTAB routinely rejects such
speculation. See Nokia of Am. Corp. v. IPCom GmbH & Co. KG, IPR2021-00533,
Paper 10 at 8 (PTAB Aug. 12, 2021) (neutral). Finally, Judge Gilstrap has stayed
trials pending ex parte examination. Pet. 67. The first factor is neutral.

Factor 2—proximity of the trial—weighs somewhat against institution.

As an initial matter, it is not a given this case will stay in Texas—it could be

transferred to the SDNY. Assuming the current schedule, however, institution at its

! Samsung will update the Board of any changes in the status of the SDNY
litigation in the coming months.
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