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Pursuant to 37 C.F.R. § 42.64(b)(1), Petitioner Google LLC submits the 

following objections to certain exhibits filed by Patent Owner Neonode 

Smartphone LLC (“Neonode”) on October 18, 2021, with Patent Owner’s 

Preliminary Response. Petitioner’s objections apply equally to Patent Owner’s 

reliance on these exhibits in any subsequently-filed documents, and Petitioner’s 

objections to a particular exhibit apply to any other exhibits relying upon the 

objected-to exhibit. These objections are timely, having been served within ten 

business days of the institution of the trial. 37 C.F.R. § 42.64(b)(1). Petitioner 

objects to the following exhibits: 

• Declaration of Ulf Martesson (Ex. 2007); 

• Declaration of Marcus Backlund (Ex. 2009); 

• Declaration of Per Bystedt (Ex. 2011); and 

• Neonode Confidential Investment Memorandum (Ex. 2012). 

I. Declaration of Ulf Martesson (Exhibit 2007) 

Petitioner objects to the Declaration of Ulf Martesson under Federal Rules of 

Evidence (“FRE”) 401-403 as irrelevant or, in the alternative, prejudicial, 

confusing, and/or a waste of time. At ¶ 6 of Exhibit 2007, declarant makes several 

statements regarding “commercial sales” of the purported N1 and N2 handsets. For 

example, the declarant states that “[t]he Excel spreadsheet documents sales of 

26,991 units of the Neonode N2 phone.” Ex-2007, ¶ 6. At least some of these 
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statements are incorrect and therefore excludable under FRE 401-403. On 

December 3, 2021, declarant Ulf Martesson testified in IPR2021-00145, Exhibit 

1054, regarding a substantially similar declaration. Declarant testified that the 

number of Neonode N2 phones sold is not 26,991 units, as stated in Exhibit 2007, 

and should instead be much lower. The statements in ¶ 6 that “Neonode’s records 

presently available document approximately sales of approximately 40,000 N1 and 

N2 phones” and “a total of 34,991 units of the N2 phone” are also incorrect based 

on the declarant’s deposition testimony. The statements in Exhibit 2007 are thus 

irrelevant or, in the alternative, prejudicial, confusing, and/or a waste of time. 

FRE 401–403. 

II. Declaration of Marcus Backlund (Ex. 2009) 

Petitioner objects to the Declaration of Marcus Backlund under FRE 801 as 

containing hearsay and does not fall within a hearsay exception under FRE 802 or 

FRE 803. For example, at ¶ 4 of Exhibit 2009, declarant recounts what others “told 

us,” and ¶ 12 recites what alleged representatives “told us.” In ¶¶ 8, 11, and 13, 

declarant refers “characterize[ations],” mental beliefs, and expressions of others. 

These statements are inadmissible hearsay under FRE 801 for which no exception 

applies. 

Petitioner further objects to the Declaration of Marcus Backlund under FRE 

602 because declarant offers testimony that he lacks personal knowledge of. In 
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¶ 15, declarant offers testimony relating to the Neonode’s failure in 2008. As stated 

in ¶ 7, declarant worked at Neonode until around October 2005. Declarant thus 

does not have any personal knowledge on what led to Neonode’s failure in 2008, 

and these statements are inadmissible under FRE 602. 

III. Declaration of Per Bystedt (Ex. 2011) 

Petitioner objects to the Declaration of Per Bystedt under FRE 801 as 

containing hearsay and does not fall within a hearsay exception under FRE 802 or 

FRE 803. For example, at ¶ 5 of Exhibit 2011, declarant begins a statement with 

“they told me,” and at ¶ 9 declarant begins statements with “Ki Tai Lee … told 

us,” and “Mr. Lee told Samsung’s negotiators.” These statements are inadmissible 

hearsay under FRE 801 for which no exception applies. 

Petitioner further objects to the Declaration of Per Bystedt under FRE 702 as 

inappropriate expert testimony and under FRE 704 as offering legal conclusions 

not helpful to the trier of fact, for example, in ¶¶ 3 and 5. Declarant is not testifying 

as an expert and expert testimony is improper. These statements are inadmissible 

under FRE 702 and FRE 704. 

IV. Neonode Confidential Investment Memorandum (Ex. 2012) 

Petitioner objects to the Neonode Confidential Investment Memorandum 

(Ex. 2012) under FRE 901. Patent Owner failed to provide authentication for this 

exhibit. 
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Date: January 28, 2022   Respectfully submitted, 

  /Kevin D. Rodkey/  
Kevin Rodkey  
Reg. No. 65,506 
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