Case 2:20-cv-00274-JRG Document 130 Filed 10/20/21 Page 1 of 12 PagelD #: 4785

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

RFCYBER CORP., Case No. 2:20-cv-00274-JRG

Plaintiff, (LEAD CASE)

v. JURY TRIAL DEMANDED

GOOGLE LLC and GOOGLE PAYMENT

CORP.,
Defendants.
RFCYBER CORP., Case No. 2:20-cv-00335-JRG
Plaintiff, (MEMBER CASE)
V. JURY TRIAL DEMANDED

SAMSUNG ELECTRONICS CO. LTD. and
SAMSUNG ELECTRONICS AMERICA,
INC.,

LoD L LD LD LD L LD LD LD L LD (LD LR LN LD LR LR LN LD LR LR Lon

Defendants.

PLAINTIFF RFCYBER CORP.’S RESPONSE IN OPPOSITION
TO SAMSUNG’S MOTION TO STRIKE THE PRIORITY DATE SET
FORTH IN PLAINTIFE’S INTERROGATORY RESPONSES (DKT. 123)
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RFCyber did not violate P.R. 3-1(e) or fail to meet any deadlines. RFCyber set forth its
priority date—that is, the earliest application date to which the asserted patents can claim priority,
here September 24, 2006—in its P.R. 3-1 contentions. At the same time, pursuant to Rule 3-2(b),
RFCyber provided documents evidencing earlier conception and reduction to practice dates. That
is what the Rules require, and no Court in this District has held otherwise.

Later, after Samsung served Interrogatories that interpreted the priority date more broadly,
RFCyber explained that the patents were entitled to a conception date of December 2004 and were
diligently reduced to practice through the filing date of September 24, 2006.

Because RFCyber identified its priority date under the Rules, and because RFCyber timely
disclosed its conception date the first time Samsung requested it, there is no basis to strike
RFCyber’s conception date. Any prejudice to Samsung is of its own making, as it could have
served an Interrogatory to discover RFCyber’s conception date as early as May 26, 2021, or it
could have sought leave to amend its invalidity contentions to assert any earlier art.

L. FACTUAL BACKGROUND

Each of the Patents-in-Suit claims priority, either on its own or through parent and
grandparent applications, to U.S. Patent Appl. No. 11/534,653, filed on September 24, 2006. On
May 12, 2021, RFCyber served its P.R. 3-1 Infringement Contentions and made its P.R. 3-2
Production. In conformance to the Rule’s requirements for each “patent that claims priority to an
earlier application,” RFCyber identified September 24, 2006 as the priority date to which each
asserted claim is entitled. RFCyber also served its Rule 3-2 production which included documents
relating to its conception and reduction to practice that occurred before September 24, 2006.

On June 17, 2021, Samsung served its First Set of Interrogatories to RFCyber, requesting,

among other things, a priority date for each asserted claim and details regarding conception and
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reduction to practice. RFCyber timely responded on July 19, 2021, again indicating that the claims
were entitled to the September 24, 2006 priority date of the earliest filed application, and also
explaining that the claims were conceived in December 2004 and diligently reduced to practice.
In accordance with the Protective Order, RFCyber made its relevant source code available for
inspection at its counsel’s office. RFCyber later supplemented with a detailed narrative explaining
its conception and diligent reduction to practice and provided citations to the source code files.
Samsung was silent for more than two months before complaining on September 20, 2021,
that RFCyber’s conception date was earlier than the priority date disclosed under P.R. 3-1(e).
RFCyber explained the distinction between the two concepts as embodied in the Rules and offered
to supplement its response to clarify that September 24, 2006 was the patents’ priority date, but
that the patents’ conception date was December 2004. Samsung nevertheless filed this motion on
October 6, 2021, nearly three months after RFCyber provided its Response setting out the
December 2004 conception date and less than a month before the fact discovery cutoff. (Dkt. 63
at 3.) As of this writing, Samsung has not inspected RFCyber’s source code.
IL. ARGUMENT

A. Legal Standard for Motion to Strike

The Court considers four factors when determining if a violation of a disclosure obligation
is “substantially harmless” and does not merit exclusion: 1) the importance of the evidence; (2) the
prejudice to the opposing party of including the evidence; (3) the possibility of curing such
prejudice by granting a continuance; and (4) explanation for a party’s failure to disclose. iFLY
Holdings LLC v. Indoor Skydiving Germany GmbH, No. 2:14-cv-01080-JRG-RSP, 2016 WL

3680064, at *1 (E.D. Tex. Mar. 24, 2016).

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




