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I. INTRODUCTION 

Apple’s Reply asks this Board for second bite at its Petition, abandoning its 

Petition positions by recasting its arguments and improperly submitting new 

evidence. This new evidence includes both hearsay testimony from Dr. Stultz (its 

ITC expert), as well as unauthenticated prior art references and other testimony cited 

for the first time.  Importantly, Dr. Stultz did not submit a declaration in this IPR. 

Yet, Apple nevertheless heavily cites to Dr. Shultz’s out-of-court testimony in an 

apparent attempt to rehabilitate its IPR expert (Dr. Chaitman), who is barely cited at 

all in its Reply.  Apple’s use of Dr. Stultz’s testimony is not only an improper attempt 

to submit new evidence, it is impermissible hearsay, and AliveCore was not given 

an opportunity to cross-examine him in this forum.  His testimony, and any argument 

based on that testimony, should be struck on that basis alone.  So too should the other 

additional new evidence submitted in Reply, which includes almost two dozen newly 

added prior art references, expert reports from other proceedings, and testimony 

transcripts, none of which was cited in the Petition.  Just like Apple’s new expert 

testimony, this new evidence was all improperly submitted for the first time on 

Reply, and the record is devoid of any argument or evidence that any of it is authentic 

or that they were in fact printed publications. It should all be struck, as should any 

arguments based on that evidence.  

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


  IPR2021-00970 

U.S. Patent No. 9,572,499 

PATENT OWNER’S SUR-REPLY 

 

  2 

Even if that evidence is not struck, it fails to establish unpatentability. 

Tellingly, in many instances Apple does not address AliveCor’s arguments head on, 

instead reading in teachings from the prior art’s general disclosures.  Apple would 

have this Board find that Shmueli’s teaching of the broad genus of irregular heart 

conditions and Osorio’s teaching of the broad genus of pathological conditions are 

both necessarily teachings of the species of arrhythmia.  Yet Apple concludes so 

without applying the proper legal framework that the prior art disclosures must be 

viewed in context to ascertain what they teach to a POSITA.  And as AliveCor 

established in its Response, when the references are reviewed by the skilled artisan 

in their entirety, it is clear that Shmueli is directed to techniques for detecting and 

preventing heart attacks, while Osorio is directed to neurological conditions such as 

seizures.  The references’ disclosures are all in service of these broader contextual 

purposes. Indeed, perhaps recognizing that the primary prior art references are 

directed at non-analogous technical fields, Apple recasts its obviousness argument 

to rely on Amano, a reference that is not part of the grounds. 

II. THE BOARD SHOULD REJECT APPLE’S NEW EVIDENCE  

Apple submits almost two dozen new prior-art exhibits in its Reply, including 

testimony from its ITC expert (Dr. Stultz) and multiple unauthenticated printed 

publications. Both categories of new evidence should be rejected.  With respect to 
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