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I. Introduction. 

Patent Owner (“PO”) has moved for the “extraordinary relief” that the Board 

exclude Petitioner’s Reply arguments and evidence. (See Paper 77). But, PO has not 

carried its burden to establish that any portion of Petitioner’s Reply, nor any of its 

evidence, should be excluded. PO’s Motion should be denied. 

II. Legal Standard. 

Exclusion “is an exceptional remedy that the Board expects will be granted 

rarely.” (Consolidated Trial Practice Guide Update (Nov. 2019) (“TPG”), 80). The 

party moving to exclude evidence bears the burden of proof to establish that it is 

entitled to the relief requested—namely, that the objected-to material is inadmissible 

under the Federal Rules of Evidence. 37 C.F.R. §§ 42.20(c), 42.62(a). The Board 

has emphasized that “[t]here is a strong public policy for making all information 

filed in a non-jury, quasi-judicial administrative proceeding available to the public, 

especially in an [IPR] which determines the patentability of claim[s] in an issued 

patent.”  Liberty Mut. Ins. Co. v. Progressive Cas. Ins. Co., CBM2012-00002, Paper 

66, 60 (P.T.A.B. Jan. 23, 2014). 

III. PO’s Motion Is Procedurally Deficient. 

A. PO Has Not Made Timely Objections to Evidence. 

PO’s Motion does not comply with the procedural requirements of 37 C.F.R. 

§ 42.64. As a threshold matter, PO seeks exclusion of Petitioner’s Reply, (Mot., 1-

8, 11), but Rule 42.64 pertains to evidence, not pleadings. 
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