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UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

TENNANT COMPANY,
Petitioner,

V.

OXYGENATOR WATER TECHNOLOGIES, INC.,
Patent Owner.

IPR2021-00625
Patent RE45,415 E

Before KRISTINA M. KALAN, CHRISTOPHER M. KAISER, and
WESLEY B. DERRICK, Administrative Patent Judges.

KALAN, Administrative Patent Judge.

DECISION
Granting Institution of Inter Partes Review
35US8.C. §314
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L. INTRODUCTION

Tennant Company (“Petitioner”) filed a Petition (Paper 1, “Pet.”)
requesting an inter partes review of claims 13, 14, and 17-27 of U.S. Patent
No. RE45,415 E (Ex. 1001, “the *415 patent”). Oxygenator Water
Technologies, Inc. (“Patent Owner”) filed a Preliminary Response to the
Petition (Paper 8, “Prelim. Resp.”).

To institute inter partes review, we must determine that the
information presented in the Petition shows “there is a reasonable likelihood
that the petitioner would prevail with respect to at least 1 of the claims
challenged in the petition.” 35 U.S.C. § 314(a). For the reasons discussed
below, after considering the parties’ submissions and the evidence of record,
we determine that Petitioner has demonstrated a reasonable likelihood of
prevailing with respect to at least one claim of the 415 patent. Thus, we
institute an inter partes review.

A. Related Proceedings

The parties identify Oxygenator Water Technologies, Inc. v. Tennant
Company, No. 0:20-cv-00358-ECT-HB (D. Minn.) (“the District Court
litigation™) as a related matter. Pet. 86—87; Paper 5, 1. Patent Owner also
identifies IPR2021-00602 as another proceeding filed by Petitioner against
the ’415 patent. Paper 5, 1.

B. Real Parties-In-Interest

The parties identify themselves as real parties-in-interest. Pet. 86;
Paper 5, 1.

C. The 415 Patent

The *415 patent is a reissue of U.S. Patent No. 7,670,495 and is titled
“Flow-Through Oxygenator.” Ex. 1101, codes (54), (64). The ’415 patent

“relates to the electrolytic generation of microbubbles of oxygen for
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increasing the oxygen content of flowing water,” and “also relates to the use
of superoxygenated water to enhance the growth and yield of plants;” its
flow-through model “is useful for oxygenating water for hydroponic plant
culture, drip irrigation and waste water treatment.” /d. at 1:24-30.

The *415 patent explains that the “production of oxygen and hydrogen
by the electrolysis of water is well known,” in which hydrogen gas and basic
water are produced at the cathode during electrolysis, and oxygen gas and
acidic water are produced at the anode. Id. at 2:5-6, 2:9-11, 2:21-23.

The 415 patent explains that pumps to supply oxygen have high power
requirements and produce acidic and basic water, which can be detrimental
to live animals. Id. at 2:47-50. In view of this, the 415 patent expresses a
need for “quiet, portable, low voltage means to oxygenate water” and for
oxygenator models suitable for in-line water distribution and for hydroponic
culture. Id. at 2:52-54, 2:60-62.

The *415 patent describes “an oxygen emitter which is an electrolytic
cell which generates very small microbubbles and nanobubbles of oxygen in
an aqueous medium, which bubbles are too small to break the surface
tension of the medium, resulting in a medium supersaturated with oxygen.”

Id. at 2:66-3:3. Figure 1B of the *415 patent is reproduced below.
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Fig 1B

Figure 1B depicts oxygen emitter 6 that includes anode 1, cathode 2, and
non-conducting spacer 3 having gap 4 for the passage of gas and the mixing
of anodic and cathodic water. Id. at 3:46, 4:60-67, 5:2.

The 415 patent states that “[i]n order to form microbubbles and
nanobubbles, the anode and cathode are separated by a critical distance.” Id.
at 3:13—14. The’415 patent defines “critical distance” as “the distance
separating the anode and cathode at which evolved oxygen forms
microbubbles and nanobubbles.” Id. at 4:1-3. The ’415 patent describes the

critical distance as ranging “from 0.005 inches to 0.140 inches” and that the
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“preferred critical distance is from 0.045 to 0.060 inches.” Id. at 3:14-16.
With regard to Figure 1B’s embodiment, the *415 patent states:

The spacer thickness is critical as it sets the critical distance. It
must be of sufficient thickness to prevent arcing of the current,
but thin enough to separate the electrodes by no more than 0.140
inches. Above that thickness, the power needs are higher and the
oxygen bubbles formed at higher voltage will coalesce and
escape the fluid. Preferably, the spacer is from 0.005 to 0.075
inches thick. At the lower limits, the emitter tends to foul more
quickly. Most preferably, the spacer is about 0.050 inches thick.

Id. at 5:4-13.
D. [Illustrative Claim
Claim 13 is the sole independent claim of the challenged claims.
Claim 13 is representative and is reproduced below:

13. A method for producing an oxygenated aqueous
composition comprising:
flowing water at a flow rate no greater than 12 gallons per
minute through an electrolysis emitter comprising an electrical
power source electrically connected to an anode electrode and a
cathode electrode contained in a tubular housing,
causing electricity to flow from the power source to the
electrodes, and,
producing the composition comprising a suspension
comprising oxygen microbubbles and nanobubbles in the water,
the microbubbles and nanobubbles having a bubble diameter of
less than 50 microns, wherein:
the anode electrode is separated at a critical distance from
the cathode such that the critical distance is from 0.005
inches to 0.140 inches;
the power source produces a voltage no greater than
about 28.3 volts and an amperage no greater than about 13
amps,
the tubular housing has an inlet and an outlet and a
tubular flow axis from the inlet to the outlet;
the water flows in the inlet, out the outlet, is in fluid
connection with the electrodes, and the water flowing into

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




