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while in the '533 the claim specifies a light source configured to 1 

increase signal-to-noise ratio. 2 

While the claim language is different the Lisogurski 3 

reference is not and the Board's findings about what Lisogurski 4 

teaches are applicable here because it' s the same record, the same 5 

reference, the same -- argues the same basic evidence. 6 

If you go to slide 10, there is no, excuse me.  If you go to 7 

slide 10 there is no dispute that Lisogurski's device is configured 8 

to increase the LED firing rate in some circumstances.  If you go 9 

to the top Dr. MacFarlane, Omni's expert,  has admitted this.  10 

That Lisogurski describes a device that is configured to increase 11 

the emitter firing rate.  And there also should be no dispute that 12 

doing so will sometimes increase the signal-to-noise ratio.  If 13 

you look at the bottom quote Dr. MacFarlane admitted that 14 

increasing the firing rate generally will increase signal-to-noise 15 

ratio and as we looked at on some slides earlier,  Omni has 16 

admitted that tracking heart rate can increase signal-to-noise 17 

ratio by increasing the LED pulse rate.  Thus the evidence 18 

including Lisogurski's disclosure and Omni's admissions show 19 

that cardiac cycle modulation is configured to increase signal-to-20 

noise ratio by increasing the LED firing rate.  However, even if 21 

Lisogurski alone does not teach something configured to increase 22 

signal-to-noise ratio, by increasing the pulse rate of an LED 23 

Lisogurski and Carlson do. 24 

JUDGE FENICK:  Sorry, Mr. Broughan.  This is Judge 25 
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Fenick.  Before we move on to Lisogurski and Carlson, on your 1 

slide, the slide that you just showed slide 10 at the bottom says 2 

that in general if you increase the pulse rate you' ll increase the 3 

signal-to-noise ratio.  It sounds to me like this isn' t what 4 

Lisogurski discusses when it discusses cardiac cycle modulation.  5 

So this portion of the witness's statement, was this describing 6 

Lisogurski's cardiac cycle modulation or Lisogurski in general? 7 

It sounds like you want us to take this as the witness admitting 8 

that this is true in general which is -- is it directed towards 9 

Lisogurski's cardiac cycle modulation? 10 

MR. BROUGHAN:  No.  This was a question answered 11 

about increasing the pulse rate of an LED generally, not about 12 

Lisogurski specifically.  But the general comment would apply to 13 

the more specific here, that when you're increasing the pulse 14 

rate, that will increase signal-to-noise ratio. 15 

JUDGE FENICK:  My understanding of the cardiac cycle 16 

modulation is it tracks the cardiac cycle of the wearer and so if 17 

that cardiac cycle decreases you would need to decrease the 18 

pulse rate to increase the signal-to-noise ratio.  So this doesn' t 19 

seem to be, this general description doesn' t seem to be describing 20 

the cardiac cycle modulation. 21 

MR. BROUGHAN:  That's correct,  Your Honor.  It is not 22 

specifically describing cardiac cycle modulation but still the 23 

general principle behind it I believe is true which is that if you're 24 

increasing the pulse rate, as a general matter that will increase 25 
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