A W DN P

10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

Page 1
UNI TED STATES PATENT AND TRADEMARK OFFI CE
BEFORE THE PATENT TRI AL AND APPEAL BQARD
)
LI QUI DI A TECHNOLOGE ES, INC., )
)
Petitioner, )
)
VS. ) 1 PR2020- 0070
)
UNI TED THERAPEUTI CS ) U S. Patent No. 9,604,901
CORPCRATI ON, )
)
Pat ent Oaner. )
)
REMOTE DEPCSI TI ON OF SYLVI A HALL-ELLI'S, Ph.D.
Wednesday, Cctober 20, 2021
Vol unme |
Reported by:
NADI A NEVWHART
CSR No. 8714
Job No. 4848817
PAGES 1 - 256
Veritext Legal Solutions
WA VZeritext com ]RR-201-337A/

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

e2 ed
1 UNITED STATES PATENT AND TRADEMARK OFE??IE 1 APPEARANCES (Continued): "
2 BEFORE THE PATENT TRIAL AND APPEAL BOARD 2
i 3 For Patent Owner:
) 4 FOLEY & LARDNER, LLP
5 LIQUIDIA TECHNOLOGIES, INC., ) 5 BY: MICHAEL R. HOUSTON, ESQ.
; etitioner ) ) 6 321 North Clark Street, Suite 3000
’ ) 7 Chicago, lllinois 60654-4762
7 s ) IPR2020-0070 8 312-832-4378
) 9 mhouston@foley.com
8 UNITED THERAPEUTICS ) U.S PatentNo.9604901 | 10  (Videoconference appearance.)
CORPORATION, ) 11 - and-
9 )
Patent Owner. ) 12 FOLEY & LARDNER, LLP
10 ) 13 BY: STEPHEN B. MAEBIUS, ESQ.
11 14 BY: MATTHEW M. TURK, ESQ.
E 15 3000K Street, N.W., Suite 600
14 16  Washington, D.C. 20007-5109
15 Remote deposition of SYLVIA HALL-ELLIS, Ph.D., 17 202-672-5300
16 Volumel, taken on behalf of Patent Owner, with all 18 smaebi us@foley.com
17 partici i iavi
e e n sy |19 mturk@foley.com
19 at 9:01 am. and ending at 4:01 p.m. on Wednesday, 20 (Vldeoconference appearance-)
20 October 20, 2021, before NADIA NEWHART, Certified 21
21 Shorthand Reporter No. 8714. 22
23
24 24
25 25
Page 3 Page 5
1 APPEARANCES: 1 INDEX
2 For Petitioner: 2 WITNESS EXAMINATION
3 COOLEY,LLP 3 SYLVIA HALL-ELLIS, Ph.D.
4 BY:DOUGLASW. CHEEK, ESQ. 4 Volumel
5 1299 Pennsylvania Avenue, NW, Suite 1700 | 5 BY MR. HOUSTON 7
6 Washington, D.C. 20004-2400 6 BY MR. CHEEK 249
7 202-776-2108 7 BY MR. HOUSTON 251
8 dcheek@cooley.com 8
9 (Videoconference appearance.) 9
10 -and - 10 EXHIBITS
11 COOLEY, LLP 11 NUMBER DESCRIPTION PAGE
12 BY: DEEPA KANNAPPAN, ESQ. 12 Exhibit 1036 Declaration of Sylvia 13
13 3175 Hanover Street 13 Hall-Ellis, Ph.D.; 194 pages
14 Palo Alto, California 94304-1130 14
15 650-843-5673 15 Exhibit 2037 Springer webpage excerpt; 74
16 dkannappan@cooley.com 16 6 pages
17 (Videoconference appearance.) 17
18 -and - 18 Exhibit 2039 Herz VVolume 30 webpage 91
19 COOLEY,LLP 19 excerpt; 6 pages
20 BY: ERIK MILCH, ESQ. 20
21 11951 Freedom Drive, 14th Floor 21 Exhibit 2040 University of Wisconsin-Madison 117
22 Reston, Virginia 20190-5640 22 Library webpage excerpt; 2 pages
23 703-456-8573 23
24 emilch@cooley.com 24
25 (Videoconference appearance.) 25
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Page 6 Page 8
1 INDEX (CONTINUED): 1 A Okay.
2 2 Q --andI'man attorney with Foley & Lardner --
3 INSTRUCTION NOT TO ANSWER 3 A Uh-huh
4 Page Line 4  Q --andwe arerepresenting the patent owner,
5 204 6 5 United Therapeutics in this proceeding.
6 207 15 6 A Okay.
7 7  Q l'dliketo just begin the deposition by
8 8 mentioning afew things that would be helpful to keep
9 9 inmind for both of us.
10 10 Let me start by asking you, though, have you
11 11 ever been deposed before?
12 12 A Yes
13 13  Q Okay. About how many times?
14 14 A Thisisnumber 22.
15 15 Q Okay. Great. Soyou understand quite well
16 16 how thisworks, the back and forth with my questioning
17 17 and the fact that we have a court reporter who is
18 18 trying to record what we say?
19 19 A | believethat to be true.
20 20 Q Okay. Let meask one other thing.
21 21 Have you ever done aremote deposition like
22 22 we're doing today where we're using video and we're
23 23 not --
24 24 A Yes
25 25 Q Okay.
Page 7 Page 9
1 Wednesday, October 20, 2021 1 A Yes
2 9:01am. 2  Q Soyourefamiliar with that. Thank you.
3 3 So I'll just cover afew things that,
4 SYLVIA HALL-ELLIS, Ph.D., 4 hopefully, you know by now, but let me just reiterate.
5  having beenfirst duly sworn, wasexaminedand | 5 A Okay.
6 testified asfollows: 6 Q Ifatanytimel ask you aquestion that maybe
7 7 | don't state it very well or for some reason you don't
8 8 understand it --
9 EXAMINATION 9 A Uh-huh.
10 BY MR. HOUSTON: 10 Q --Iwould ask that you speak up and let me
11  Q Good morning. 11 know, and I'll do my best to clarify or re-ask the
12 A Good morning. 12 question in away that you do understand it.
13 Q Would you mind stating your full name for the| 13 Can you agree to do that for me?
14 record, please. 14 A Certainly.
15 A My nameis SylviaHall-Ellis. 15 Q Okay. Isthere anything about your health or
16 Q Andwould it beokay if | addressed you as 16 well being today that would prevent you from testifying
17 Dr. Hall-Ellisfor purposes of the deposition today? | 17 truthfully and accurately?
18 A That would be great. 18 A No.
19 Q Okay. Dr. Hall-Ellis, let me quickly 19 Q Areyoutaking any medications that might in
20 introduce myself. 20 any way impair your ability to give testimony today?
21 A Okay. 21 A No.
22 Q | didsobeforewe started, but I'll do so 22  Q Haveyou brought any documents with you to the
23 again for the record. 23 deposition today?
24 A Uh-huh. 24 A Yes
25 Q I'mMichael Houston -- 25 Q Canyou tell mewhat those documents are,
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Page 10 Page 12
1 please-- 1 not allowed to discuss the substance of your
2 A Ilhave-- 2 testimony --
3 Q --orcanyousummarizethem. Yeah. 3 A Uh-huh.
4 A | have anotebook which isaprintout of my 4  Q --withanyone, your counsel or anyone else
5 declaration with all of the exhibits and attachments. 5 until at least my questioning is over today.
6 Q Okay. Soarethosethe--isthat the extent 6 So, you know, no discussions with your counsel
7 of the documents that you have with you right now? 7 about your answers or things --
8 A Yes 8 A Uh-huh.
9 Q Okay. 9 Q --youwould do differently aslong asthe
10 A It'shereanditis-- because on the screen, 10 floor is still open to meto ask my questions.
11 some of the typeface gets pretty small, and thisisa 11 Do you understand that?
12 little easier for meto read. 12 A Yes
13  Q Yeah. And | actually suggested to counsel 13 Q Okay. Thank you. Soyou have provided expert
14 that they have you print it out. So that -- | thought 14 opinionsin this proceeding regarding your views asto
15 that might be easier for everyone to go through if you 15 the public availahility of certain documents at issue
16 had a paper copy, so that's just fine. 16 inthe IPR proceeding, correct?
17 A Okay. 17 A Yes
18 Q Letmejust ask, do you have any other 18 Q Let me pausefor one second.
19 computer screen windows open that are somehow related | 19 (Discussion off the record.)
20 to this deposition today? 20 MR. HOUSTON: | apologize for that. On behalf
21 A Yes. | havethat Exhibit Share open 21 of patent owner in the proceeding, | am Michael Houston
22 because -- 22 of Foley & Lardner, and | have a colleague who's
23 Q Okay. Anything else? 23 listening in for observational purposes, Mr. Matt Turk.
24 A No. Just that. 24 MR. CHEEK: And on behalf of petitioner
25 Q Okay. 25 Liquidia Technologies, my name is Doug Cheek and with
Page 11 Page 13
1 A | thought that it might be needed, so | opened 1 mel have Deegpa Kannapan, an associate of Cooley, LLP.
2 that. 2 MR. HOUSTON: Okay. Thank you.
3 Q It may be needed later today, so that's just 3  Q I'msorry tointerrupt you, Dr. Hal-Ellis. |
4 fine. Thank you. 4 just realized that we stepped over that formality at
5 Do you have any other devices or other 5 the very beginning, so | thank you for your patience.
6 communication means that you intend to communicate with| 6 Okay. Dr. Hall-Ellis, | believe you've
7 people today about the deposition -- 7 aready mentioned that you have your declaration that
8 A No. 8 you submitted in this proceeding with you, correct?
9 Q --asdefrom thevideo that we're doing right 9 A Yes
10 now? 10 Q Okay. Let'sjust seeif thisworks. You aso
11 A No. 11 said you have the Exhibit Share window open.
12 Q Okay. Of course-- and | think you know this 12 A Yes
13 since you've done many of these before, but if 13 Q I'mgoing to try to populate that --
14 there's-- if any technical issues arise during the -- 14 A Okay.
15 A Uh-huh. 15 Q --togetyour declaration just in case we
16 Q -- courseof thedeposition, I'd ask that you 16 decidethat --
17 please do speak up and let someone know so that we can 17 A Okay.
18 correct that. 18 MR. HOUSTON: Let's see here. Just in case we
19 A Sure 19 decide that we want to look at it electronically for
20 Q Okay. And one morethingthat | want to 20 some reason.
21 mention isto remind you that now that the deposition 21 THE WITNESS: Okay.
22 has started -- 22 MR. HOUSTON: | believe I've moved it now into
23 A Uh-huh. 23 the "Marked Exhibits" folder that you should be able to
24 Q --therulesunder the proceeding -- the rules 24 see under your Exhibit Share window.
25 for this particular type of proceeding say that you're 25  (Exhibit 1036 was marked for identification
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Page 14
and is attached hereto.)

THE WITNESS: | seeit. Andit's--
BY MR. HOUSTON:
Do you see Exhibit 1036 there?
Yes, | do.
Okay. Great.
| see that.
Okay.
Uh-huh.
So either there or in your paper copy --
11 Okay.
12 Q --wouldyou justrea quick flip to page 47
13 and confirm that that's your signature and that this
14 is, in fact, your declaration.
15 A Yes, that ismy signature.
16 Q Okay. And sothisisthe declaration that
17 you've submitted in this proceeding, correct?
18 A Yes
19 Q Okay. Thank you. Now I'd liketo -- to ask
20 you to turn to page 4 of your declaration, and in

1
2
3
4
5
6
7
8
9

10

>0 >0 >0 >0

Page 16
1 Y ou can answer.

2 THE WITNESS: These days, thereisa
3 perception by people, particularly people who are
4 younger than | am, that everything is online and that,
5 infact, if | print something off from online, itis
6 printed. It certainly can be away of accessing
7 information and articles and documents online is very
8 common these days.
9 There are anumber of publications that are
10 published online and in print, and there are others
11 that are available only online that has no relationship
12 to cataloging and indexing but certainly availability.
13 Also, digital repositories have items as do
14 archives and offsite storage facilities that a number
15 of academic institutions have established and
16 maintained. So there are a number of placesto get
17 documents.
18 BY MR. HOUSTON:
19 Q For purposes of the opinions expressed in your
20 declaration --

21 particular, paragraph 13. And you can take a minute to 21 A Uh-huh.
22 review what's written there if you need to. 22  Q --regarding the references that are discussed
23 A Okay. I'mfamiliar with this paragraph. 23 in your declaration being publicly accessible --
24  Q Okay. Inthat paragraph, you state -- you say 24 A Uh-huh.
25 (asread): 25 Q --doyourely onany of these other ways that
Page 15 Page 17
1 "| also understand that a printed 1 something could be publicly accessible, or do you rely
2 publication is rendered 'publicly 2 on them being cataloged and indexed to show public
3 accessible" -- 3 accessibility?
4 A Uh-huh. 4 A Weél, reading my declaration, you'll find that
5 Q (Asread): 5 Exhibit C comes from a database maintained by afederal
6 -- "if it is cataloged and indexed by 6 government agency. And that isindexed, and it does
7 alibrary such that a person 7 not have the same characteristics as ajournal article
8 interested in the relevant subject 8 or abook or some other kind of document, but certainly
9 matter could locateit." 9 afederally established and maintained database for the
10 Do you see that? 10 purpose of sharing information with the public would in
11 A ldo. 11 my mind make that publicly accessible information. And
12 Q Okay. Thenyou go onto say in parentheses | 12 | did do that.
13 (asread): 13 Q Okay. Fair enough, if we exclude that
14 "(1 understand that cataloging and 14 Exhibit C --
15 indexing by alibrary is sufficient, 15 A Uh-huh.
16 though there are other waysthat a 16 Q --sotherest of thereferences| believe
17 printed publication may qualify as 17 would be characterized as Exhibit B like boy --
18 publicly accessible)." 18 A Uh-huh.
19 Do you see that? 19 Q --andthen CthroughF.
20 A Yes 20 A Uh-huh.
21 Q Beforewetak in alittle more detail about 21 MR. CHEEK: Objection to form.
22 cataloging and indexing, 1'd like to ask you, what 22 Y ou can answer.
23 other ways can a printed publication qualify as being | 23 MR. HOUSTON: I'm sorry, Doug. | wasn't
24 publicly accessible that you know of ? 24 finished.
25 MR. CHEEK: Objection to form. 25 THE WITNESS: Yes, sir. Okay.
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