Case 6:20-cv-00075-ADA Document 35 Filed 10/06/20 Page 1 of 24

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
WACO DIVISION
ECOFACTOR, INC.
Plaintiff, Case No. 6:20-cv-00075-ADA
V.
GOOGLE LLC,

Defendant.

ECOFACTOR, INC.,

Plaintiff, Case No. 6:20-cv-00078-ADA
V.

ECOBEE, INC.,

Defendant.

ECOFACTOR, INC,,
Plaintiff, Case No. 6:20-cv-00080-ADA

VIVINT, INC,,

Defendant.

Plaintiff EcoFactor, Inc.’s Opening Claim Construction Brief

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 6:20-cv-00075-ADA Document 35 Filed 10/06/20 Page 2 of 24

TABLE OF CONTENTS
Page(s)
I.  INTRODUCTION ..ccouiirisicsricsensecsaecsesssncssessasssessssssasssssssssssssssssssssssssssssssssssssssssssssssssssssss 1
II. BACKGROUND OF THE PATENTED TECHNOLOGIES ........cccccecevveecureruesecsancanens 1
A.  The ‘488 and ‘327 PALENLS ....cccvererrvrresssrrcssricssrncsssrecssssessssssssssssssssssssssssssssssssssssssssssssssssssns 1
B. The ‘492 and ‘382 PALENLS....cccueeerverecssrrcsssrressrrcsssrncssssesssssesssssessssesssssssssssosssssosssssssssssssssses 4
III. CLAIM CONSTRUCTION PRINCIPLES.......cccceecerenrunsursunsanssissessessessassassssssssassssssssssones 5
IV. DISPUTED TERMS....cooiniiiirinensnicsensecssnssesssessssssssssessssssssssessssssssssssssssssssssssssssssssssssssns 7
A.  “measurement[s]” ("488, *327, °382, all claims) .........cccerevriieiiieeieeeeeee e 7
B.  “outside temperature” (’488, claims 1, 2, 9, 10; ’327, claims 1, 2, 11, 12).................. 9
C. ’488 patent: the entirety of claims 1 and 9 ..........cccoeeviiieiiiiiiiiniiiee e 11
D. “rate of change in inside temperature” / “rate of change in temperature inside the
[said] structure” (°488, claims 1, 9; °327, claims 1, 11 / ’488, claims 8§, 16; *327,
ClAIMS 5, 15) 1oiiiiiieiie e ettt ettt e e e eaa e e ete e e e aae e sreeesaneeas 14
E. “programmable thermostat” (327, claims 3, 13) ...ccceoviriiiriininiinieieneeeeeee 16
F.  “user interface actions intended to alter a state of one or more of said [networked]
electronic devices” (°492, claims 1, 10) ..cccueieeiiiiiiiiieeieeecee e 18
G. “input from one or more users” / “[said one or more of] said user’s input” / “said
input from said one or more users” / “said input from said one or more users” (’492,
Claims 1, 9, 10, 18) ..eeiieieieiee ettt ettt et e e eree e eanee s 19
V. CONCLUSION .cuiiniiiriisensaecsessncssissasssesssssssssssssssssssssesssssssssssssssssasssssssssssssssssssssssssssssssses 20

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 6:20-cv-00075-ADA Document 35 Filed 10/06/20 Page 3 of 24

TABLE OF AUTHORITIES
Page(s)

Cases
Biosig Instruments, Inc. v. Nautilus, Inc.,

783 F.3d 1374 (Fed. Cir. 2015).ciiiiiiiieieeeetee ettt st st 12
Epistar Corp. v. ITC,

566 F.3d 1321 (Fed. Cir. 2009)......cii ittt passim
In re Collier,

397 F.2d 1003 (C.C.P.A. 1908) ..ttt sttt sttt 12
JVW Enterprises, Inc. v. Interact Accessories,

424 F.3d 1324 (Fed. Cir. 2005)....ccuiiiiiiieeiesieeeeeeeee ettt sttt 6,11
Nautilus, Inc. v. Biosig Instruments, Inc.,

S5T2 ULS. 898 (Z0T4) ettt ettt sttt et b et et 12
02 Micro Int’l v. Beyond Innovation Tech.,

521 F.3d 1351 (Fed. Cir. 2008)....cuiiiiiiiieiieiiesieeieetesie ettt sttt s 6,7
Omega Engineering, Inc v. Raytek Corp.,

334 F.3d 1314 (Fed. Cir. 2003)....c..ciiiiiiiiieiieiesieeieete sttt sttt sttt s ae s 6
Phillips v. AWH Corp.,

415 F.3d 1303 (Fed. Cir. 2005).....cciiiiiiiieieeiteieee ettt 5,6,8,15
Renishaw PLC v. Marposs Societa' per Azioni,

158 F.3d 1243 (Fed. Cir. 1998)....ciiiiiiiieiieiteeeeeeest ettt 18, 19
SRI Int’l v. Matsuhita Elec. Corp.,

775 F.2d 1108 (Fed. Cir. 1995) ...ttt 13
Tech. Licensing Corp. v. Videotek, Inc.,

545 F.3d 1316 (Fed. Cir. 2008)....c..eeiiiiiiiiieniieieeiteeieete ettt sttt sttt st 12
Teleflex, Inc. v. Ficosa N. Am. Corp.,

299 F.3d 1313 (Fed. Cir. 2002)....ccuiiiiiiiieiienieeiesiteteete sttt sttt st ae s 5
Thorner v. Sony Computer Ent. Am. LLC,

669 F.3d 1362 (Fed. Cir. 2012)..cuuiiiiiieeieeeeee ettt passim
U.S. Surgical Corp. v. Ethicon, Inc.,

103 F.3d 1554 (Fed. Cir. 1997 )ittt 20
Unwired Planet, LLC v. Apple Inc.,

829 F.3d 1353 (Fed. Cir. 2016)...cc.uiiiiiiiiiieeieeiiesiee ettt sttt sttt st 17
US Surgical Corp. v. Ethicon, Inc.,

103 F.3d 1554 (Fed. Cir. 1997) ..ottt st 6,7
Statutes
35 LS CL § 28 ettt ettt b et h ettt et e b eanes 12

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 6:20-cv-00075-ADA Document 35 Filed 10/06/20 Page 4 of 24

I. INTRODUCTION

EcoFactor, Inc. (“EcoFactor”) and Defendants' offer not just competing claim
construction proposals but completely different approaches to claim construction. EcoFactor’s
proposals stay consistent with the terms’ plain meaning and clarify that meaning only when
necessary under controlling law, or when helpful to narrow the disputes for the Court.
EcoFactor’s proposals are also the only ones that are faithful to the full scope of the intrinsic
record.

Defendants’ proposals, on the other hand, ask this Court to recharacterize and burden
clear terms by importing artificial and extraneous baggage, often from extrinsic evidence that
they have cherry-picked to support their litigation-driven proposed constructions. But
Defendants cannot identify any clear and unmistakable disclaimer or clear lexicography to
support those importations. Accepting their constructions can only invite reversible error. For
many of their proposals, Defendants’ arguments are inconsistent with the claim language itself,
and in others, they are superfluous and/or confusing. In either event, such litigation-driven
proposals are improper under controlling law and do nothing to help any factfinder. Defendants’

proposals should be rejected.
II. BACKGROUND OF THE PATENTED TECHNOLOGIES
The four asserted patents are U.S. Patent Nos. 8,412,488 (“the ‘488 patent”; Ex. 2);

8,738,327 (“the ‘327 patent”; Ex. 3); 8,180,492 (“the ‘492 patent”; Ex. 1); and 10,534,382 (“the
‘382 patent”; Ex. 4); The ‘488 and ‘327 patents are related to each other and share substantially
the same specification; and the ‘492 and ‘382 patent are related to each other and share
substantially the same specification.

A. The ‘488 and ‘327 patents

The ‘488 and ‘327 patents are entitled “system and method for using a network of
thermostats as tool to verify peak demand reduction,” and claim priority to a provisional patent

application filed on August 3, 2007, another provisional patent application filed on September

"' Google LLC, Ecobee, Inc., and Vivint, Inc.
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17, 2007, and a non-provisional application filed on July 31, 2008. The °488/°327 patents
recognized that “the cost of energy and the demand for electricity have increased,” and that
“residential air conditioning is the largest single component of peak demand” of energy. ‘488
patent at 1:29-2:41. The ‘488/°327 patents also recognized that “[i]t would be desirable to have
a system that could both implement and verify residential peak demand reduction with reduced
expenses.” Id. at 3:19-21.

The ‘488/°327 patents discloses a novel invention and describes number of embodiments
to address the problems they recognized, including those that estimate the rate of change in

temperature inside a structure. For example, the specification describes:

At least one thermostat located is inside the structure and is used to control an climate
control system in the structure. At least one remote processor is in communication with
said thermostat and at least one database stores data reported by the thermostat. At least
one processor compares the outside temperature at least one location and at least one
point in time to information reported to the remote processor from the thermostat. The
processor uses the relationship between the inside temperature and the outside
temperature to determine whether the climate control system is “on” or “off”.

‘488 patent at Abstract. The patents further describe embodiments that include a computer
server that “logs the ambient temperature sensed by each thermostat vs. time and the signals
sent by the thermostats to the HVAC systems to which they are attached. The server preferably
also logs outside temperature and humidity data for the geographic locations for the buildings

served by the connected HVAC systems.” ‘488 patent at 3:48-67. Patents further explain that:

By using these multiple data streams to compare the performance of one system versus
another, and one system versus the same system at other times, the server is able to
estimate the effective thermal mass of the structure, and thereby predict the expected
thermal performance of a given structure in response to changes in outside temperature.
Thus, for example, if the air conditioning is shut off on a hot afternoon, given a known
outside temperature, it will be possible to predict how quickly the temperature in the
house should rise. If the actual temperature change is significantly different from the
predicted rate of change, or does not change at all, it is possible to infer that the air
conditioning has not, in fact been shut off.
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