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l. Introduction

Pursuant to 37 C.F.R. § 42.107, Patent Owner, Ancora Technologies, Inc.
(“Patent Owner”), submits the following Preliminary Response to the Petition for
Inter Partes Review of U.S. Patent No. 6,411,941 (“the ‘941 Patent”).

The Patent Trial and Appeal Board (the “Board”) should deny the Petition
for two reasons. First, Petitioner treats the claims as a “nose of wax” and asserts
completely inconsistent constructions in this proceeding and in the parallel district
court proceeding. Here, Petitioner asserts the claims should be interpreted
according to their “plain and ordinary meaning” and that it “does not believe that
any claim constructions are needed.” Paper No. 1, p. 21. But in the parallel district
court litigation, Petitioner adopted some of the prior district court claim
constructions, disputed others with constructions of its own, and asserted new
constructions for previously-unconstrued claim terms Petitioner described as “most
significant.” It cannot be that the same claim terms require construction (and have
been construed) in the district court at Petitioner’s urging, but not in this
proceeding. The claim terms are the same, they are subject to the same claim
construction standard, and Petitioner offers no reason for departing from the prior
district court constructions. Because Petitioner takes inconsistent positions in the
two proceedings and has failed to apply the district court constructions (or its own)

to the prior art, the Board should deny the petition.
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