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1 ON BEHALF OF PATENT OWNER: 1 PROCEEDINGS
2 DEREK VANDENBURGH, ESQ. 2 THE VIDEOGRAPHER: Good morning. We are

3  CARLSON CASPERS VANDENBURGH & LINDQUIST, PA.

3 going on therecord at 8:00 am. CST on Tuesday, Decembe
4 1,2020. Audio and video recording will continue to take
5 place unless all parties agree to go off the record.
6 Thisismediaunit 1 of the video-recorded deposition of
7 Peter Keith in the Matter of Medtronics versus Teleflex
8 Innovations, filed in Patent Trial and Appeals Board,
9 Case Number |PR2020-00127.
10 The deposition is being held via
11 videoconference. My nameis Craig Jones from the firm
12 Veritext Midwest, and I'm the videographer. The court
13 reporter is Dawn Bounds from the firm Veritext Midwest.
14 I'm not related to any party in thisaction, nor am |
15 financialy interested in the outcome.
16 Counsel and all present in the room and
17 everyone attending remotely will now state their
18 appearance and affiliation for the record, beginning with
19 the noticing attorney.
20 MR. MORTON: Hello. Thisis CyrusMorton
21 of thelaw firm of Robins Kaplan on behalf of Petitioner
22 Medtronic, and with me also is Emily Tremblay.
23 MR. VANDENBURGH: And thisis Derek
24 Vandenburgh of the Carlson Caspers firm here on behalf of
25 the Patent Owner Teleflex. With metoday is Joe Winkels

2 (Pages2 - 5)

Veritext Legal Solutions

WAAMAY \/eYitext com

DOCKET

_ ARM

2R8R-201-237A

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Page 6
1 of our firm, and Ken Levitt of the Dorsey firm, and Craig
2 Smock of Teleflex.

3 THE VIDEOGRAPHER: Will the court reporter
4 please swear in the witness.
5 THE REPORTER: Due to the need for this

6 deposition to take place remotely because of the

7 government's order for physical distancing, the parties

8 will stipulate that the court reporter may swear in the

9 witness over the videoconference and that the witness has
10 verified that heisin fact Peter Keith.

11 Agreed, counsel?

12 MR. VANDENBURGH: Stipulated.

13 MR. MORTON: Yes.

14 PETER T. KEITH,

15 duly sworn via videoconference as stipulated by counsel
16 was examined and testified as follows:

17 EXAMINATION

18 BY MR. MORTON:

19 Q. Good morning, Mr. Keith.

20 A. Good morning.

21 Q. Il'dliketo start today with your declaration

22 in support of the motionsto amend. So if you want to
23 havethat declaration available. It'sfor

24 1PR2020-00126.

25 But it's all the same declaration, but I'm
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1 that'sin the flexible tip portion, right?
2 A. | don'tknow if | usethose exact words.
3 But in my report on page 12, I've got a
4 number of paragraphs under the heading of: The
5 Specification Does Not Require the Side Opening to Bein
6 the Substantially Rigid Portion.
7 Q. Okay. But that was not my question.
8 My question isthat, did you identify a
9 side opening in the flexible tip portion in your
10 declaration?
11 MR. VANDENBURGH: Objection, form.
12 A. lidentified anumber of -- of aspects of the
13 opening that | think would be conveyed to one of skill in
14 the art reading the specification in its entirety. |
15 have examplesrelated to those -- related to various
16 openings, various shapes of openings, various locations
17 of those openings.
18 Some of the embodiments that are described
19 are -- have openings in the flexible tubular portion.
20 There are openingsin -- described in what | think could
21 be considered avery flexible portion of the device. The
22 embodiment, for example, with the relief cuts.
23 So | think | provide anumber of examples
24 of different openings and different embodiments that |
25 think would convey to one of skill inthe art that aside
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1 looking at that version.
2 A. Okay. | haveabinder in front of me.
3 Okay. | think | haveit.
4 So | have Exhibit 2124.
5 Q. Yep
6 A. Okay.
7 Q. Youmay want to pull that one out. And then
8 we're also going to be talking about Exhibit 1003, which
9 isthe 629 application file history. So you want to have
access to that Exhibit 1003 as well.
11 A. Okay. That one's pretty thick, so | think I'll
12 just leaveit in the binder for now.
13 Q. Yesh, I'dlikethe declaration out of the
14 binder and leave the application and file history in the
15 binder.
16  A. Okay.
17 Q. Okay. Inthat original patent application,
18 Exhibit 1003, every disclosed side opening isin the
19 rigid portion, right?
20 A. No, I don't think so.
21 Q. Soyou think there are side openingsthat are
22 disclosed that are not in the rigid portion?
23 A. Generadly, I think so, yes.
24 Q. Okay. Nowherein your declaration, which you
25 havein front of you, do you identify a side opening
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1 opening could be in aflexible portion of the device.

2 BY MR. MORTON:

3 Q. Soweregoing to get to al your opinionsin

4 that declaration. But my question was alittle

5 different. | asked if you identified a side openingin

6 theflexibletip portion?

7 MR. VANDENBURGH: Objection.

8 A. Again, | don't know if | used those exact

9 words.
10 BY MR. MORTON:
11 Q. Canyouidentify aside opening in the flexible
12 tip portion?
13 MR. VANDENBURGH: Same objection.
14  A. Agan, | think the specification taken as a
15 whole identifies a number of different openingsin a
16 number of different places. Some of them are vertical.
17 Some of them are angled openings. Some of them arein
18 the-- in arigid portion of the tube. Some of them are
19 ina-- arigid portion of the device rather. Some of
20 them arein amore flexible portion of the device.
21 So | think -- at ahigh level, | think
22 that'sin the specification as it would be conveyed to
23 oneof skill intheart.
24 BY MR. MORTON:
25 Q. Wdl, that'salot of general statements. But
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1 my question -- I'll ask it dightly different.
2 Can you identify a side opening in the
3 reinforced portion?
4 MR. VANDENBURGH: Same objections; and
5 objection, form.
6 A. Inthereinforced portion?
7 | don't know that there's a specific
8 drawing and a specific portion text that explicitly calls
9 that out. But again, that's-- | think the invention
conveysto one of skill in the art, but that is certainly
part of the invention.
12 BY MR. MORTON:
13 Q. Okay. Butasyou sit here, you can't identify
14 aside opening in the reinforced portion in the 629
15 application; isthat right?
16  A. Wadll, when -- if you're saying a specific
17 figure, | don't know that in one specific figure that |
18 can identify that.
19 Q. Okay. And going back to my first question,
20 every explicitly disclosed side opening in the 629
21 applicationisintherigid portion, right?
22 MR. VANDENBURGH: Objection.
23 A. No, | don't think that'strue. | think in the
24 embodiment that describes the relief cuts, | think that
25 side opening isvery well in aflexible portion of the

10
11
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1 at Figure 10, which is on page 40 of the 629 application,

2 thoserelief cutsarein therigid portion 20, right?

3 A. l'dliketojust take amoment, if | could, to

4 review the specification alittle bit aswell.

5 So on -- well, in this document it would

6 beon page -- bold page 18, line 15. There's some text

7 at least there that goes along with that. And it says

8 that the rigid portion may be perforated by relief cuts.

9 So the way it's described, it's using
10 rigid portion there to kind of talk about that whole --
11 that whole cut hypotube. But clearly that portion of
12 that rigid portion is flexible or can become quite
13 flexible with those relief cuts, and the portion that's
14 not -- does not have the relief cuts would be a more
15 rigid portion.
16 Q. Sure. And my question wasjust that in this
17 example that you've given me, your one example, the side
18 opening is till in therigid portion 20, right?
19 MR. VANDENBURGH: Objection, form.
20 A. Youknow, it depends on how you would read
21 rigid portion. | think in that sentence, it's calling
22 that whole thing therigid portion, but | think one of
23 skill in the art could refer to, you know, based on the
24 drawings and what the drawings convey that the portion
25 withtherdlief cutsis quite flexible, and the portion
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1 device.
2 BY MR. MORTON:
3 Q. Allright. Relief cuts.
4 Any other example where you think aside
5 opening is not -- there's a side opening that is
6 disclosed that is not in therigid portion?
7  A. Again, | think there's a number of openings. |
8 don't know if there's explicitly any other examples that
9 | can think of right now of side openingsthat arein
10 the-- | think you said, in the reinforced portion.
11 Q. Sofortherelief cuts example, those relief
12 cutsaretill inrigid portion 20, right?
13  A. Il'dhavetolook it up. | mean, it depends
14 on -- it might depend on how the claim isread on a
15 particular embodiment, | think.

16 Q. No, I'm not asking you about claim.

17  A. That's something off the claim one which |
18 think --

19 Q. I'mnot asking about claims. I'm asking you

20 about the disclosurein Exhibit 1003. Y ou mentioned --
21 therelief cuts was the one example you've given me where
22 you said there's a side opening disclosed that's not in

23 therigid portion. Do you recall telling me that?

24 A. Yes

25 Q. Andwhat I'msayingisif you actually looked

Page 13

1 proximal to that would still be the rigid portion.

2 BY MR. MORTON:

3 Q. And sothat whole portion is till part of the

4 hypotube; is that right?

5 A. Whichwhole portion?

6 Q. Rigid portion 20.

7 A. Inthe context of that sentence, | would say

8 thatitis.

9 Q. Okay. And the side opening in that instanceis
10 not part of the reinforced portion, right?
11 A. Inthat example, itis-- | don't think itis,
12 if by reinforced portion we're talking about a tubular
13 portion further distal from that.
14 Q. Correct.
15 Do you have any other example that you say
16 shows aside opening that isnot in therigid portionin
17 the 629 application?
18  A. Again, you're asking about like a specific
19 drawing or a specific part of the text. And I'm looking
20 at the application as awhole and what it would convey to
21 oneof skill intheart. Sol think asawhole, it -- |
22 think that's part of theinvention. But | don't know
23 that there's any other specific examplesthat | can point
24 to sitting here right now of what you're asking about.
25 Q. Okay. Solet'sbreak thisdown alittle more
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and start with a side opening.
What is the definition or meaning of side
opening that you're applying for your analysis?

A. Ata--atahighlevel, | would say aside
opening is aopening that has some side accessto it. So
like an angled opening would be an example of aside
opening.

Q. Okay. So an angled opening or an inclined
opening is aside opening?

A. Yeah, that's one example.

Q. A hemicylindrical opening is aside opening?

A. | think it can be.

Q. Or asemicylindrical opening, that could be a
side opening?

A. It could be part of -- at least part of aside
opening.

Q. Okay. And what the spec talks about isa
cutout portion, that's a side opening?

A. Inat least one embodiment, yes.

Q. And how about an opening that extends along the
longitudinal axis? Isthat afair way of describing a
side opening?

A. | mean, outs -- outside of any specific claim,
| think that's probably afair way.

Q. Isthere anything else you can think of that

Page 16

1 that asaside opening. What I'm saying isthat | don't

2 know that it's explicitly stated that it's not aside

3 opening or that it isavertical opening.

4 BY MR. MORTON:

5 Q. Asyousit heretoday, isit your testimony

6 that thereisaside opening in Figure 1?

7 A. | --1don'tthink -- my testimony isthat |

8 don't think it's precluded that that could be aside

9 opening, but | don't think it's described or in the text
10 asaside opening, and | -- it's not clear to me that the
11 figure, just because of the perspective aspect of that
12 figure, that that's absolutely a vertical side opening.
13 Q. Youcan't point to anything in the spec that
14 saysthereisaside opening or you should create aside
15 opening in reinforced portion 18 of Figure 1, right?

16 MR. VANDENBURGH: Objection.

17 A. Inthat particular embodiment, that's correct.
18 BY MR. MORTON:

19 Q. Let'slook at -- jump ahead to Figures 20, 21,
20 and 22, on page 44 of the exhibit.

21 A. Okay.

22 Q. Thesefiguresdo not disclose aside opening,
23 correct?

24 A. | would agree with that.

25 Q. Okay. And there's no teaching in the patent to
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1 you would say constitutes a side opening or any other way

of describing it?
A. Not sitting here right now, no.
Q. Okay. Wdll, let'stalk about what's not aside
opening.
So an end opening is not a side opening,
right?
A. If that opening is vertical in general, | would

9 say it's probably not a side opening.

Q. Okay. Solike aperpendicular opening isnot a

11 side opening, right?

A. That's correct.
Q. Let'slook at Exhibit 1003 and just step

14 through the figures, okay?

So if welook at Figures 1 and 2, whichis
on pages 32 and 33, those do not disclose a side opening,
right.

A. I'mnot sureif it'sentirely clear in that
exhi -- in that figure whether it's necessarily
perpendicular or not.

Q. Soisityour testimony that Figure 1 discloses
aside opening or doesn't disclose a side opening; which
isit?

MR. VANDENBURGH: Objection, form.

A. | don't believe I've specificaly referred to

Page 17
create aside opening in braided portion 112; is that

1
2 right?

3 MR. VANDENBURGH: Objection.

4  A. Wédl, asl have said before, | think the patent

5 is-- ismore than just the specific embodiments. In

6 that specific embodiment, | don't know that there's any
7 specific disclosure to that particular embodiment having
8 a, you know, say an angle or a side opening aspect to it.
9 But, again, | think the specification as a whole would

10 convey to one skilled in the art that that could be made

11 asaside opening.

12 BY MR. MORTON:

13 Q. Okay. Solet'sgo then to Figure 4, page 35.
14 Areyou there?

15 A. Yep.

16 Q. Now, Figure 4 discloses a side opening, right?
17 A. Yes

18 Q. Andthesideopeningthat'sdisclosedisin

19 rigid portion 20, correct?

20 A. Inthisfigure, | would say that it is, yes.

21 Q. Allright. InFigure 10, you pointed to

22 before, just to be clear, Figure 10 shows side opening;
23 isthat right?

24  A. Yes, itdoes.

25 Q. Andthesideopeningisinrigid portion 20,
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