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I. INTRODUCTION  

Petitioner Yita LLC (“Yita”) filed 55 new exhibits with its Reply (Paper 60 

(“Reply”)), including hundreds of pages of new expert testimony from Dr. Koch, 

Mr. Strachan, and Mr. Perreault that are improperly incorporated by reference in the 

Reply.  Despite the prohibitions against petitioners raising new arguments and 

theories for the first time in a reply brief, Yita’s Reply improperly raises new 

arguments and theories concerning reasonable expectation of success, what Rabbe 

discloses to a person of ordinary skill in the art (“POSITA”), and how Yung is used 

in the proposed combination.  Yita’s Opposition (Paper 74 (“Opposition”)) does not 

dispute that the vast majority of the new evidence filed with its Reply could have 

been filed with the Petition.  Rather, the Opposition attempts to frame Yita’s 

improper new arguments as (1) following from Yita’s contentions in the Petition, (2) 

responsive to arguments raised in Patent Owner MacNeil IP LLC’s (“MacNeil”) 

Response, and (3) documenting the alleged state of the art.  See generally 

Opposition.  Yita’s attempts to explain away its new arguments are unavailing.     

The Board’s rules are clear: “Petitioner may not submit new evidence or 

argument in reply that it could have presented earlier . . . .”  PTAB Consolidated 

Trial Practice Guide (Nov. 2019) (“CTPG”), 73 (emphasis added); see also SAS 

Inst., Inc. v. Iancu, 138 S. Ct. 1348, 1356 (2018) (explaining that “the petitioner’s 

petition . . . is supposed to guide the life of the litigation”) (emphasis added).  
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