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II. Introduction

1. My name is David A. Rockstraw. I have been retained by Finnegan,
Henderson, Farabow, Garrett & Dunner, L.L.P. for patent owner UPL NA Inc. as
an independent expert in connection with the Infer Partes Review of U.S. Patent
6,743,685 (the *685 patent) in IPR2020-01113. I am being compensated for the
time I spend on this matter, but no part of my compensation is dependent on the
outcome of this proceeding.

2. My declaration responds to the arguments presented in the Petition of
Tide International (USA), Inc. (“Petition”) and to the declaration of William
Geigle in support of Tide’s Petition. Paper 2; Ex. 1003.

III. Summary of Opinions

3. I conclude that the combinations in Grounds 1-3 of the Petition would
not have rendered obvious the granules of claims 1-4 or 7-12 of the *685 patent.

4. First, claims 1-4 all require a granule consisting of 85-98% acephate
in combination with a precise set of five excipients—and only five excipients—in
specific amounts. Ex. 1001, claims 1-4. But the publications in Grounds 1-3 would
have motivated a person of ordinary skill in the art (POSA) to prepare granules
with excipients not recited in these claims, including at least a binding agent. Tide
failed to show that any combination of publications would have resulted in a

granule without a binding agent. In other words, no combination would have
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motivated a POSA to prepare the granule of claims 1-4 of the *685 patent. See
infra, Sections X.A.1, XI.A.1, XIL.A.L

5. Indeed, Tide’s publications and the background art such as Knowles
(Ex. 1024) would have motivated a POSA to add over 4% binding agent to a
granule to reduce dustiness. As a result, the combinations of Grounds 1-3 would
have failed to motivate a POSA to prepare the granule of claims 7-12, which
require 0.01-3% binding agent. See infra, Sections X.C.2, XI.C.2, XII.C.2.

6. Next, Tide failed to show that any combination in Grounds 1-3 would
have motivated a POSA to prepare a granule containing only 0.01-1% stabilizer, as
required by claims 1-4 and 7-12 of the *685 patent. See infra, Sections X.A.2,
X.C.1, XI.LA.2, XI.C.1, XII.A.2, XII.C.1. Tide argues that a POSA would have
optimized the amount of a stabilizer using tests such as accelerated aging. But even
if a POSA would have been motivated to prepare a chemically stable granule of
acephate, none of the publications cited by Tide provide any scientific basis to
expect that a POSA would optimize the level of stabilizer to 0.01-1%. In fact, the
sole publication cited by Tide that reports stability data for formulations containing
acephate (CN 588, Ex. 1007) shows that stabilizers in amounts that greatly exceed
the claimed range failed to prevent decomposition of acephate.

7. For claims 7-12, Tide additionally failed to show that the cited

publications would have motivated a POSA to include a disintegrating agent to the
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granules of Misselbrook. Rather, the art strongly suggests that in formulations
comprised largely of a water-soluble pesticide and a water-soluble binder, no
disintegrating agent is required. See infra, Sections X.C.3, XI,C.3, XII.C.3.

8. Next, Tide’s arguments are all driven by hindsight. The art cited by
Tide provides no scientific basis for preparing any granule claimed in the 685
patent. To arrive at these granules, a POSA would have needed to make several
choices that are not taught in—and at times contradicted by the teachings of—the
prior art. See infra, Sections X.A.3, X.C.4, XI.A.3, XI1.C .4, XII.A.3, XII.C 4.

0. For completeness, I note that the disclosures in two of Tide’s four
publications were cited and/or discussed during prosecution. In particular,
Misselbrook (Ex. 1005) contains the same disclosures as Lescota (Ex. 1020),
which was discussed in two rejections by the Examiner. Ex. 1002, 42-43, 113-14.
Next, CN 588 (Ex. 1007) is a foreign counterpart to Yamada (see Ex. 2003,

Ex. 2004), which was cited during prosecution. Ex. 1002, 31, 46. In my opinion,
the Examiner properly allowed the claims over these references, and even
considering these references in combination with Tide’s other references (Mayer
and JP °902), a POSA would not have had any scientific rationale for preparing the

granules of 1-4 or 7-12 of the 685 patent.
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IV. Qualifications

10. I have extensive educational training and industry experience in the
field of chemical engineering. Over the past 35 years, [ have worked in the
chemical processing industries; academia; government labs; and private practice as
a consultant, R&D engineer, expert witness, and forensic analyst. I have diverse
experience that includes background in commodity chemicals manufacture;
energy; water; petrochemicals; pharmaceuticals; agricultural chemicals;
fluorochemicals; monomers, polymers and plastics; plutonium processing;
membrane/electromembrane processes; safety; biofuels; and processed foods.

11. I currently hold the position titles of (1) Robert Davis Distinguished
Professor, (2) New Mexico State University Distinguished Achievement Professor,
and (3) Academic Department Head of Chemical & Materials Engineering. I am
also the creator and former Director of the NMSBrew Brewery Engineering
program at New Mexico State University (“NMSU”), which won the American
Institute of Chemical Engineers brewing national championship in 2019, and have
recently served as Interim Department Head of the Aerospace & Mechanical
Engineering programs. I have been employed at NMSU since 1995 and was
tenured in 2000.

12.  Thold a Bachelor of Science in Chemical Engineering from Purdue

University and a Doctor of Philosophy (Ph.D.) from The University of Oklahoma.
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13. Tam a Fellow of the American Institute of Chemical Engineers
(AICHE), and a former National Director of the National Society of Professional
Engineers (also receiving the 2009 Engineering Education Excellence Award from
NSPE). I am currently a licensed professional engineer in the states of New
Mexico and Texas.

14. I have over twelve years of process R&D experience with DuPont,
Conoco, Ethyl, Kraft, and Los Alamos National Laboratory including pilot and
scale-up of (1) catalytic and non-catalytic hydrodechlorination reactors and
associated process plants for the manufacture of the hydrofluorocarbon refrigerant
1,1,1,2-tetrafluoroethane; (2) salt-supported sodium/potassium eutectic alloy
catalyst blend, and subsequent use in 3-phase catalytic coupling reactor to produce
isobutylbenzene (an intermediate to ibuprofen for which two patents were issued);
(3) heterogeneous (two liquid phases) catalytic reactor and process plant for the
depolymerization of polytetramethylene ether glycol, (4) crystal habit modification
to reduce bed pressure drop in solids filtration from aqueous plutonium streams,
(5) process analysis of a bioethanol production facility based on cheese lactose
feedstock, among other projects.

15. At DuPont, I was lead process research engineer for a multi-step
process to manufacture methyl 3-hydroxy-2-thiophenecarboxylate, an intermediate

to the active compound in a dry flowable herbicide formulation. This process
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involved numerous chemical reactions and separations and, ultimately, formulation
and granulation of the final product.

16.  As Senior Research & Development Engineer for Ethyl Corporation, |
developed and patented a reaction system for the manufacture of isobutylbenzene,
an intermediate in the production of ibuprofen. The reaction system involved
gaseous and liquid reactants with a eutectic metal catalyst (also the subject of a
patented invention that is attributed to me). I was trained to operate a commercial
granulation/tableting system during this project.

17.  As a co-operative engineering student employed at Kraft, Inc., [ was
responsible for the set-up, operation, and clean-up of a wide variety of extrusion
equipment.

18. I am anamed inventor on three United States Patents, which are listed
in my curriculum vitae (CV), and I have authored or co-authored more than eighty
professional papers and conference contributions.

19.  Further detail on my education, work, and teaching experience, and
the cases in which I have previously given testimony in at least the past six years
are contained in my CV (Ex. 2008).

V. Materials Considered

20. In forming my opinions, I considered Tide’s petition, Exhibits 1001 to

1035, and all exhibits and information cited or discussed in my declaration,
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including those listed in Table 1 (below). I also relied on my experience,
education, and knowledge of the art. I further relied on information contained in
the publicly accessible database maintained by the U.S. Environmental Protection

Agency, available at https://iaspub.epa.gov/apex/pesticides/f?p=PPLS:1, which

contains information about registered pesticide products, including product labels.

Table 1
Publication Exhibit No.
Yamada, U.S. Patent No. 5,488,043 2003
Cummings, WO 98/26656 2005
Chan, U.S. Patent No. 5,075,058 2006
Sanyo Chemical Product Outline 2009

VI. Legal Principles

21. Claim construction. I understand that patent claims must be

interpreted from the perspective of a person of ordinary skill in the art in the
context of the patent specification.

22. Obviousness. I understand that determining whether a patent claim is
obvious requires analysis of four components: (1) the scope and content of the
prior art; (2) the differences between the claimed subject matter and the prior art;

(3) the level of skill in the art; and (4) objective evidence of non-obviousness.

7
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23. Tunderstand that when assessing the prior art, one should consider
whether a person of ordinary skill in the art would have been motivated to combine
the disclosures in the prior art to achieve the claimed invention, and whether the
person of ordinary skill in the art would have had a reasonable expectation of
success in doing so.

24. 1 am informed that where the prior art “teaches away” from the
claimed invention, that may show the invention would not have been obvious.

I understand that the prior art teaches away when it would have led a POSA in a
direction divergent from the path that was taken by the patent inventors.

25. I am informed that it is improper to use hindsight when evaluating
obviousness. In other words, it is improper to use the patent as a roadmap to
combining prior art references to arrive at the claimed invention.

VII. Technical Background
A. Introduction

26. The *685 patent describes and claims innovative granular formulations
containing a high level of acephate in combination with a precise set of five or

seven excipients.
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27. Tide repeatedly argues that combining these ingredients and amounts
to arrive at a granule containing 85-98%' acephate would have been a matter of
routine experimentation and optimization. E.g., Petition at 21-23, 26, 27, 29, 34,
36.

28. Idisagree. The field of pesticide formulation is an unpredictable art.
At times, extensive experimentation is required to arrive at a workable solution.

29.  The art here reveals that preparing granules containing 85-98%
acephate had proven difficult. Some of these difficulties are described in the
background sections of the *685 patent. Ex. 1001, 1:61-2:20. These difficulties
underscore the unpredictable nature of pesticide formulations.

30. Certain prior art publications proposed solutions to the problems with
acephate formulations. However, the solutions proposed in the prior art differed
markedly from the solution provided by the claimed invention, supporting the
conclusion that it was not a simple matter of optimizing ingredients and amounts to

arrive at the claimed granules.

I All percentages in my declaration refer to weight percentages unless

otherwise noted.
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1. Chan highlights the difficulties with preparing
granules containing high levels of acephate.

31. U.S. Patent No. 5,075,058 (“Chan”) (Ex. 2006) assigned to Chevron
Research and Technology Company (“Chevron”) underscores the difficulties with
preparing granules containing high levels of acephate.

32.  Chan explained that as of 1990, commercially available granular
acephate (branded ORTHENE®) contained “relatively small amounts of
ORTHENE®, typically no more than 5% active ingredient. Attempts to
manufacture technical assay (approximately 97% active ingredient) ORTHENE®
pellets from the dry ORTHENE® technical powder have heretofore been
unsuccessful.” Chan, 2:61-67.

33.  As Chan further explained:

An agglomerate form of ORTHENE® which also minimizes
airborne contamination due to dust, has been constrained to
dilute concentrations of ORTHENE® applied to large particles
by spraying and then dried or as a dilute concentration of
ORTHENE® combined with binders and anti-caking agents to
form agglomerates via processes known to those skilled in the
art, such as, pan granulation, extrusion, fluid granulation,
pelletizing. The concentration of ORTHENE ® via these
methods has heretofore been limited to a concentration no
greater than about 36% to 50%, with known commercial

products typically no more than 5% ORTHENE.

10
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Ex. 2006, 2:3-15.

34.  Chan identified at least two issues contributing to the difficulties of
preparing granules containing high levels of acephate.

35.  First, Chan explained that the “limit on concentration of ORTHENE®
was due to the melt property of ORTHENE® limiting the feasible operability of
this form of the product.” Ex. 2006, 2:15-17. In other words, acephate’s relatively
low melting temperature (81-91 °C) made preparing granules difficult. See Ex.
1012, 25 (listing melting point of acephate as 8§1-91 °C).

36. Second, according to Chan, the concentration of acephate was limited
by the “ability of binding agents to form agglomerates, i.e. a minimum amount of
any particular binding agent is required in order to meet physical properties of
attrition resistance, crush strength and bulk density.” Ex. 2006, 2:17-22.

37. Chan proposed to overcome these difficulties by preparing pellets
containing acephate in combination with other active ingredients. Ex. 2006, 5:3-22.
For example, Chan stated that it was “particularly advantageous to combine
ORTHENE® insecticides in a pellet with other insecticides . . . .” Ex. 2006, 5:6-8.

38.  Notably, the *685 patent claims do not recite any insecticide in
combination with acephate. The solution provided in the *685 patent is thus very

different from the solution proposed by Chan.

11
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2. Yamada highlights the difficulties with preparing
granules containing high levels of acephate.

39. Asan added complication, acephate is susceptible to degradation.

40. As explained by Yamada, compared to “other organic phosphoric
compounds having an insecticidal activity, acephate has a lower stability in a
pesticidal formulation. Accordingly, acephate in the formulation is vigorously
decomposed depending on the storage condition and the activity of acephate could
not be often exhibited efficiently.” Ex. 2003, 1:15-20.

41. Yamada proposed to overcome this difficulty by combining acephate
with specific stabilizers. Ex. 2003, 1:25-67.

42. However, even when such stabilizers were used at levels of about
1 part stabilizer to 1 part acephate, the acephate content degraded over time.

Ex. 2003, 3:20-4:43.

43. Notably, Yamada did not describe the preparation of any granule
containing 85-98% acephate and 0.01-1% stabilizer, much less indicate whether
acephate would be chemically stable in such granules.

44. Yamada thus does not appear to provide a workable solution to the
problems with preparing granules containing 85-98% acephate. In fact, Yamada’s

wettable powders contain, at most, 25% acephate. Ex. 2003, 3:30-48.

12
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3. Cummings confirmed the difficulties with preparing
non-dusty formulations containing high levels of
acephate.

45.  PCT publication no. WO 98/26656 (“Cummings”) further supports
the difficulties with preparing non-dusty formulations such as pellets containing
high levels of acephate. Ex. 2005, 4-5.

46. For example, Cummings disclosed that “[t]he present inventors have
conducted considerable experimentation in the area of producing high-strength
acephate pellets, and have confirmed the manufacturing difficulties which the
Chevron inventors [e.g., Chan] apparently experienced.” Ex. 2005, 4-5.

47. Cummings explained that “acephate technical powder has a tendency
to clump and agglomerate over time, and has proven to be difficult to process, as
recognized in the art.” Ex. 2005, 10.

48. Cummings developed certain processes to overcome the difficulties
with preparing non-dusty pellets containing a high level of acephate, including by
controlling the temperature inside the extrusion barrel. Ex. 2005, 15-17.

49.  Cummings stated that when using the processes disclosed therein,
pellets containing high levels of acephate could be prepared “using only water as a
processing aid.” Ex. 2005, 11. According to Cummings, pellets could be prepared
containing 97%, 98%, or even 99% acephate with no other excipients. E.g.

Ex. 2005, 24 (“The purpose of this trial was to test prepare [sic] high strength

13
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pellets without any processing aids, such as the Agrimer VA-6.”); id., 31-32 (tables
showing acephate concentrations in pellets).

50. Alternatively, pellets containing high levels of acephate could be
prepared using a single excipient, Agrimer VA-6, described as a processing aid.
E.g., Ex. 2005, 11.

51.  Notably, Cummings did not provide a solution to the difficulties with
preparing granules containing high levels of acephate. Rather, Cummings
disclosed processes to prepare pellets.

52. Cummings distinguished the pellets disclosed therein from granules as
follows: “In contrast to the pellets of the present invention, the granules disclosed
in [patents to ICI Australia Operations Property Ltd., ‘ICI’] are designed to have
rapid dispersion and superior suspensibility in water.” Ex. 2005, 5-6. Cummings
further noted that the granules in the ICI patents “normally have a surfactant
component and/or a binding agent” and did not include acephate or any other
insecticides belonging to the same class as acephate. Ex. 2005, 6.

53.  Thus, while Cummings disclosed an efficient, low-cost route to
preparing chemically stable, non-dusty acephate pellets, it did not describe a

method for preparing granules containing 85-98% acephate.

14
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4. Tide’s references support the difficulties with
preparing granules containing high levels of acephate.

54. It is notable that from among the available patent and non-patent
literature, Tide identified a single prior art reference providing examples of
granules containing 85-95% acephate. Below, I briefly summarize Tide’s four
prior art references: Misselbrook (Ex. 1005), CN 588 (Ex. 1007), Mayer (Ex.
1010), and JP *902 (Ex. 1009).

a. Misselbrook

55. Misselbrook discloses pesticidal compositions comprising a water-
soluble pesticide, preferably emamectin or an agriculturally acceptable salt thereof.
Ex. 1005, 2:55-56, 2:66-67. Misselbrook discloses that the composition may be
provided as a wettable powder, water-soluble granule, aggregate, matrix, or a
monolith such as a brick, pellet, tablet, stick, film, sheet, and the like. Id., 3:22-27.
Misselbrook states that preferably, the pesticidal composition is “embedded in a
water-soluble matrix or monolith.” /d., 3:28-29.

56. Misselbrook focuses on compositions comprising emamectin benzoate

with water-soluble binding agents? such as lactose, sucrose, and glucose that

21 discuss these binding agents in greater detail in Section X.A.1 of my

declaration.

15
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optionally comprise additional excipients. See id., 3:34-4:32, 9:20-12:25.
Misselbrook’s specific formulations are limited to—at most—60% emamectin
benzoate. Id. Misselbrook does not disclose how to prepare granules containing 85-
98% pesticide or provide any disclosure of specific ingredients and amounts
thereof to include in such a granule. E.g., id. Misselbrook repeatedly discloses that
binding agents such as lactose should be present at levels of at least 30%, e.g.,
levels that preclude incorporating 85-98% pesticide. 1d., 3:36-37, 3:45-4:32.

57. Misselbrook mentions acephate among a list twelve pesticides, and in
the same passage, reiterates that emamectin is “particularly preferred.” Ex. 1005,
5:32-43. Misselbrook does not provide any examples or specific formulations
containing acephate. Nor does Misselbrook propose any process, method, or
formulation to overcome the difficulties described above. I discuss Misselbrook in
detail below in the context of Grounds 1-3 of the Petition.

b. CN °588

58.  Like Misselbrook, CN ’588 does not propose any process, method, or
formulation to overcome the difficulties described above. And like Misselbrook,
CN ’588 does not describe any granules containing acephate. E.g., 1007, 6.
Instead, CN ’588 generally provides a laundry list of potential preparations, stating
that the dry pesticide preparation “can be a dustable powder, non-floating dustable

powder, wettable powder, water soluble powder, granule, water soluble granule,

16
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water dispersible granule, dry flowable, tablet or pill.” Id., 5-6. The specific
embodiments of CN 588 are wettable powders containing 25% acephate. Id., 6.
While CN 588 focuses on two purported stabilizers for acephate, the data in the
publication shows that acephate decomposed as formulated in the presence 20-30%
of the disclosed stabilizer(s). Id., 2 (abstract), 7-8 (showing decomposition rates of
acephate from accelerated aging studies). I discuss CN ’588 in greater detail in the
context of my specific responses to the arguments in the Petition.

c. Mayer

59. Like Misselbrook and CN ’588, Mayer does not propose any process,
method, or formulation to overcome the reported difficulties with preparing
granules containing 85-98% acephate. See generally Ex. 1010. And like
Misselbrook and CN 588, Mayer does not describe any granules containing
acephate. In fact, Mayer fails to mention acephate at all, despite providing a
lengthy list of preferred pesticides spanning nearly two columns of the patent. /d.,
2:21-3:59. I discuss Mayer in greater detail below.

d. JP’902

60. JP ’902 describes pesticide granules that “prevent caking and
experience very little dusting.” Ex. 1009, 3 (abstract). JP 902 identifies over 30
insecticides, over 40 fungicides, and over 40 herbicides that may be included in the

granules, either alone or in combination. /d., [0006]-[0007].

17
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61. In contrast to the other publications relied on by Tide, which do not
disclose any acephate granules, JP *902 provides examples of granules containing
acephate (alone or in combination with other active ingredients). See id., [0020],
[0021], [0024], [0025], [0027].

62. JP ’902 provides two examples of granules containing 95% acephate,
Reference Example 4 and Example 6. Id., [0018], [0024].

63. Reference Example 4 (Granules D) contained 95% acephate in the
presence of a binder, additional excipients, and 8% water. Ex. 1009, [0018]. When
the resulting granules were mixed with water (as they would be when used in the
field), most of the product did not disintegrate, e.g., it remained caked at the
bottom of the container. /d., [0018], [0030], [0031] (reporting results of
disintegration tests). Reference Example 4 (Granules D) thus exemplifies certain
difficulties in preparing granules containing 85-98% acephate. An excerpt from JP

’902 is included below for reference.
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{Evaluation Method}

- The pot was tipped and no caking was ohserved.

+ The pot was tipped and caking was ohserved, but the caking readily disintegrated with

light tapping. Alternatively, masses of less than 5 mm were observed.

++ The pot was tipped, caking was observed, and about half disintegrated with light

tapping. Alternatively, masses of 5 mm or more were observed.

+++ The pot was tipped, caking was observed, and most did not disintegrate even after

vigorous tapping.

The results from Test Examples 1 to 3 are shown in Table 1.

[0031]

[Table 1]

Results of Testing Formulations for Disintegration in Water,
Dispersibility in Water, and Caking
Example Disintegration in Dispersibility in Caking
Water Water

Granules A A 0 ++
Granules B B 5 ++
Granules C iy 1 ++
Granules D A 1 +++
Granules E A 1 -
Granules F A 1 -
Granules G A 0 -
Granules H A 1 -
Granules 1 A 1 -
Granules ] A 0 -
Granules K A 0 -
Granules L A 1 -
Granules M A 1 -

Figure 1. JP *902, [0030], [0031], highlighted.

64. Example 6 of JP 902 describes granules containing acephate in
combination with a surfactant, a colorant, an anticaking agent, and a binder
(lactose), which were kneaded then granulated in the presence of 4% water.

Ex. 1009, [0015], [0024]. While JP *902 provides information on the disintegration
of this granule, it does not provide any information regarding the chemical stability
of acephate in the formulation. It is thus unclear whether JP *902 provided a

workable solution to the difficulties with preparing granules containing 85-98%
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acephate. I note that Tide does not rely on Example 6 of JP 902 as the starting
point in its arguments. Example 6 discloses a very different set of ingredients than
claimed in the *685 patent, and Tide does not attempt to show any path (much less
a scientifically valid path) for modifying Example 6 to arrive at the granules
claimed in the 685 patent.

65. Taken together, the prior art thus highlights the unpredictability and
difficulties with preparing granules containing 85-98% acephate and establishes
that selecting and optimizing ingredients and amounts to prepare such granules was
not a simple matter of routine experimentation, as Tide argues.

B.  Acephate Products Registered by December 18, 2001

66. The acephate products registered with the United States
Environmental Protection Agency (“EPA”) by December 18, 2001, support the
conclusion that granules containing high levels of acephate were difficult to
prepare.

67. The active and inactive EPA registrations for acephate are listed in
Exhibit 1013 (active registrations) and Exhibit 1014 (inactive registrations). Based
on my review of these exhibits and related product labels, it appears that only one
granular product containing 85-98% acephate had been registered with EPA as of
December 18, 2001. See Ex. 1013; Ex. 1014. The formulation of that product is not

included in the product label, and thus it is unclear whether or how the registrant
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overcame the difficulties reported by others for granules containing high levels of
acephate.

68. In Attachments A and B, I have annotated the lists contained in
Exhibits 1013 and 1014 to note registrations approved after December 18, 2001,
state-specific registrations (which are associated with related EPA product
registrations), and registrations related to non-granular formulations, e.g., soluble
powders, liquids (e.g., sprays or concentrates), implantable cartridges, pellets, etc.
I note that compared to granules, pellets were generally larger, more highly
compacted, and required longer times to dissolve or disperse in water. See e.g.,
Ex. 2005, 5-6 (“In contrast to the pellets of the present invention, the granules
disclosed in these ICI patents are designed to have rapid dispersion and superior
suspensibility in water.”). Attachment C contains the references cited in
Attachments A and B.

69. Tide argues that from the 1970s to 2001, the EPA had received
“hundreds” of registrations for pesticides containing acephate, “several as high as
97 percent by weight.” Petition at 6. As an initial matter, Tide’s reference to
“hundreds” of registrations by December 18, 2001, is an overstatement. For
example:

o Exhibits 1013 and 1014 list numerous products registered after 2001.
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o Exhibits 1013 and 1014 further contain numerous individual state
registrations, e.g., registrations for using a product registered with
EPA 1n a state such as Alabama.

o Exhibits 1013 and 1014 contain duplicate entries for products that
have different brand names but the same EPA registration number,
indicating that they are the same product. For example, there are
duplicate entries for EPA Reg. No. 37979-1, which is an implantable
cartridge designed to be hammered into a tree.

70.  Asnoted in Attachments A and B, prior to December 18, 2001,
registrations for formulations containing 85-98% acephate were for soluble
powders and/or pellets—not granules.

71.  In short, while EPA may have registered numerous acephate products
prior to December 18, 2001, that says nothing about whether the granules claimed
in the *685 patent would have been obvious as of that date. If anything, the
products registered to EPA show that granules containing 85-98% acephate were
exceptionally rare, further supporting the conclusion that such granules were
difficult to prepare.

72.  The claims of the 685 patent provide an innovative solution to the
problems with preparing granules containing 85-98% acephate. The claimed

granules require 85-98% acephate in combination with a precise set of five or
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seven excipients, resulting in a chemically stable, non-dusty, dry-flowable
formulation. Ex. 1001, 2:44-50.

VIII. Claim Construction

73.  Tide proposes to adopt the district court’s construction of the terms
“dispersing agent,” antifoaming agent,” and “stabilizer.” Petition at 3-4. I agree
with these constructions, which were the claim interpretations that I proposed
during claim construction proceedings in district court.

74.  Tide additionally proposes constructions for the terms “wetting
agent,” “binding agent,” and “disintegrating agent.” Petition at 4. I have adopted
these constructions in my declaration.

75.  Finally, Tide argued that “consisting of” creates a strong presumption
that the claim is “closed,” 1.e., that the claim excludes other ingredients. I am
informed that this is consistent with how U.S. patent claims are interpreted, and
that unless the patent or prosecution history clearly shows that the patentee defined
“consisting of”” to mean something different, a claim “consisting of” recited
ingredients excludes other ingredients.

76.  The table below summarizes the claim interpretations that I have

applied in my analysis.
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Claim Term

Parties’ Proposed Construction

claim preamble

the claim preambles are not limiting, but the

transitional phrase “consisting of” is limiting

“dispersing agent”

“an agent that assists with dispersion”

“antifoaming agent”

“an agent that reduces or prevents the formation

of foam”

“stabilizer”

“an agent that promotes physical or chemical

stability”

“wetting agent”

“an agent that when added to a liquid, reduces
the interfacial tension between the liquid and the

surface on which it is spreading”

“binding agent”

“an agent that assists in the binding of particles

together in a formulation.”

2

“disintegrating agent

“an agent that enables a liquid to penetrate the
pores of a granule to allow for the dissolution of

that particle.”

“consisting of”

the phrase “consisting of” means there is a
strong presumption that the claim is “closed,”

meaning no other ingredients should be added.
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IX. Level of Skill in the Art

77.  In my opinion, a person of ordinary skill in the art would have at least
a Ph.D. in chemistry or chemical engineering and at least two years of experience
with agrochemicals and related formulations, or a bachelor’s degree in chemistry
or chemical engineering and three to five years of experience with agrochemicals
and related formulations.

78.  Mr. Geigle proposed that “a person of ordinary skill in the art for the
’685 patent has a bachelor’s degree or Ph.D. in chemistry or chemical engineering,
with at least two to four years of experience or education specifically in the
formulation and development of [solid pesticides subjected to granulation
processes]. Alternatively, a person who does not satisfy the identified educational
level may still qualify as a person of ordinary skill if they had more relevant work
experience.” Ex. 1003, 9 18.

79. I find requiring at least two to four years of experience or education
“specifically in the formulation and development” of “solid pesticides subjected to
granulation processes” 1s overly limiting. Ex. 1003, q 18. There are other areas of
practice in which an understanding of particles, granules, dispersion, wetting,
foaming, and/or stability are important, and these fields overlap considerably.
However, my analysis would be the same under either definition of a person of

ordinary skill in the art.
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X. Ground 1: Misselbrook and CN °588 in view of JP 902
A. Claim 1

1. The proposed combination would have led a POSA to
develop granules containing excipients excluded from
claim 1, including a binding agent.

e. Introduction

80. Claim 1 of the *685 patent recites a granule “consisting of” acephate,
a dispersing agent, a wetting agent, an antifoaming agent, a stabilizer, and fillers,
in the following amounts:

(1) 85-98% w/w acephate;

(11) 0.1-5.0% w/w a dispersing agent;

(111) 0.1-3% w/w a wetting agent;

(1iv) 0.01-0.08% w/w an antifoaming agent;

(v) 0.01-1% w/w a stabilizer and

(v1) fillers to make 100%.
Ex. 1001, claim 1.

81. Claim 1 does not recite a “binding agent.” The “consisting of”
language in claim 1 indicates that no other ingredients, and no ingredients outside
the claimed ranges, are included in the granule. In other words, claim 1 recites a

granule that does not include any amount of a binding agent.
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82.  The art would have discouraged a POSA from attempting to prepare
the granule of claim 1, which does not include a binding agent.

83. A POSA would have considered a binding agent and important
component of a granule. For example, as of December 18, 2001, it was understood
that including a binding agent would reduce dustiness in granules.

84.  As Knowles explains, “[t]he quantities and types of binders present in
granule formulations are also major contributors to the measured physical
properties” of granules. Ex. 1024, 62. Knowles lists “dustiness” as one of three key
“dry properties” of granules. Ex. 1024, 62 (“If we consider the dry properties of a
granule, then it is clear that there are three areas of interest, namely the crush
strength, friability and dustiness.”). The dustiness of a granule is an important
safety consideration: a POSA would have sought to prepare non-dusty granules to
avoid inhalation hazards. Ex. 10124, 64.

85. Knowles provided data showing that increasing the binder content
from 3% to 4.5% reduced dustiness by nearly half, from 3.5 mg/g to 2 mg/g, as

shown below. Ex. 1024, 67.
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Figure 2. Ex. 1024, 67.

86.  While Knowles stated that the quantity of binder is “relatively
unimportant over a range of 3-8% w/w” (id.), the data show otherwise.

87. Indeed, Knowles reported that “[t]he quantity of dust which is being
measured in this type of experiment is usually very small, say 0.1 % w/w of the
overall formulation. Adding large quantities of binder in order to tie down this
small fraction of particles seems excessive but it is, of course, very important for
safety reasons.” Ex. 1024 at 67-68.

88. A POSA would thus have considered a binding agent to be a key
component of a non-dusty granule. Tide acknowledges that a POSA would have

sought to prepare granules precisely for this benefit. Petition, 21 (“A POSITA
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would seek to formulate soluble granule formulations that avoided the dustiness of
powdered pesticides and the hazardous storage and disposal of liquid pesticides.”).

89. I note that Tide agrees that Misselbrook, CN *588, and JP 902 would
have motivated a POSA to prepare a granule containing a binding agent. Petition at
33-34. The petition and Mr. Geigle’s declaration do not explain how the
combination of Misselbrook, CN 588, and JP 902 would result in a granule that
does not contain a binding agent, e.g., a granule that contains only the ingredients
recited in claim 1 of the 685 patent.

90. In fact, the art cited by Tide would have discouraged any attempt to
prepare a granule containing a high level of acephate without a binder, as discussed
below.

f. Misselbrook
91. Misselbrook’s formulations all require a binding agent. Misselbrook
discloses granules containing water-soluble fillers, preferably “lactose, sucrose,
glucose, and the like.” Ex. 1005, 3:2. Misselbrook also states that “[p]referred
water-soluble agents include those which are biologically derived. Appropriate
water-soluble fillers include lactose, glucose, fructose, mannose, mannitol, sucrose,
such as confectioner’s sugar, black sugar, brown sugar, soft brown sugar, other

sugars or saccharides, microcrystalline cellulose, powdered cellulose . . . .

Ex. 1005, 6:3-8. For context, I note that agents such as lactose, glucose, fructose,
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mannose, and sucrose were and are all classified as sugars. Sucrose is table sugar,
e.g., the sugar contained in confectioner’s sugar, black sugar, brown sugar, and soft
brown sugar.

92.  While Misselbrook refers to these agents as “water-soluble fillers,” a
POSA would have known that these agents assist in holding the particles together,
1.e., they are binding agents. In fact, one of these preferred agents in
Misselbrook—sucrose—was identified as a preferred binding agent in the *685
patent. Ex. 1001, 3:44-45 (disclosing preferred binding agents include “sucrose and
starch derivatives or a blend thereof.”).

93.  Tide admits that the water-soluble agents in Misselbrook are binding
agents. Petition, 60. For example, Tide stated:

o “A POSITA would know in 2001 that common binding agents

include sugars, starches, starch blends, and their derivatives because
they hold particles together using their viscosity.” Petition, 34
(emphasis added).

o “Misselbrook, JP ’902, and Mayer—detailed above—teach using
agents that are traditionally binding agents, or ‘viscosity controlling
agents’ and ‘agglomeration auxiliaries,” such as sugars (e.g., sucrose
and lactose), starches, and starch derivatives (e.g., dextrin).”

Petition, 60 (emphasis added).
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° “JP ’902 teaches adding a ‘water-soluble binder,” such as dextrin,
glucose and sucrose . . ..” Id. at 33.

94. Tide also identifies Misselbrook’s disclosure of “lactose, glucose,
fructose, mannose, mannitol, sucrose, such as confectioner’s sugar, black sugar,
brown sugar, soft brown sugar, other sugars or saccharides” as support for their
argument against claim 7, which requires a binding agent. Petition, 33.

95. Misselbrook focuses on three binding agents in particular: sucrose,
lactose, and glucose. These binding agents are included in the specific formulations

described in Misselbrook, as tabulated below.

Example Binder Citation

anhydrous lactose

1 Ex. 1005, 9:41-57
Direct Tableting Grade
1 lactose Ex. 1005, 10:9-26
anhydrous lactose,
2 Ex. 1005, 10:55-64
Direct Tableting Grade
3 anhydrous lactose Ex. 1005, 11:15-28

hydrous lactose, confectioner’s sugar
4 Ex. 1005, 11:45-58.
(sucrose), or powdered glucose

anhydrous lactose, hydrous lactose, or
5 ' Ex. 1005, 12:5-15
confectioner’s sugar (sucrose)
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96. I note that Misselbrook discloses granules containing “Direct
Tableting Grade™ lactose, i.e., lactose commonly used to bind tablet ingredients
together. E.g., Ex. 1005, 9:50, 10:63.

97. Tide acknowledges that the agents identified in Misselbrook hold
particles together using their viscosity. Petition, 34. The viscosity of these agents is
attributable, at least in part, to their hydroxyl groups and resulting ability to
hydrogen bond. All water-soluble agents identified in Misselbrook are capable of
hydrogen bonding and assisting in binding of particles together in a formulation.
The chemical structures of the three binding agents used in Misselbrook’s

examples (lactose, sucrose, and glucose) are depicted below.

lactose sucrose glucose

I

Figure 3. Chemical structures of common binding agents: lactose,

sucrose, and glucose.

98. A POSA would have understood that the hydroxyl groups of these

agents would be capable of hydrogen bonding to each other and/or to a water-
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soluble pesticide such as emamectin benzoate, resulting in particle adhesion and
reduced dustiness.

99.  The water-soluble binders of Misselbrook are a key feature of that
publication. The binding agent lactose is included in Misselbrook’s “[p]referred,”
“Im]ore preferred,” “[e]ven more preferred,” and “[e]specially preferred”
formulations. Ex. 1005, 3:61-4:28.

100. Misselbrook states that the disclosed formulations afford “relatively
hard non-dusty granules,” consistent with the advantages reported in Knowles for
including a binding agent. Ex. 1005, 2:30; Ex. 1024, 62-68.

101. Misselbrook does not provide any examples of a granule where a
binding agent (e.g., lactose, sucrose, or glucose) is excluded. Misselbrook simply
provides no scientific reason for preparing a granule without a binder.

102. In my opinion, Misselbrook would have discouraged a POSA from
preparing the granule of claim 1, which does not include a binder.

103. As discussed below, neither CN *588 nor JP 902 provide any
teaching, suggestion, or motivation for removing Misselbrook’s water-soluble

binder.
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g. CN’588

104. CN ’588 does not report the preparation of granules containing
acephate. Rather, embodiments of CN °588 are “wettable powder” formulations.

Ex. 1007, 6.

Preparation embodiment 1

Pulverize 25 parts by weight of acephate, 5 parts by weight of sodium
tripolyphosphate, 4 parts by weight of sodium dodecylbenzene sulfonate. 2 parts by
weight of aryl sulfonate sodium formaldehyde condensate, 20 parts by weight of
Tokusil® GU-N (synthetic silicic acid produced by Tokuyama Soda) and 44 parts by
weight of kaolin by jet mill. and mix the mixture in a nuxer to obtain a dry pesticide
preparation - wettable powder as described in the present invention.

Preparation embodiment 2

A dry pesticide preparation - wettable powder as described in the present invention 1s
obtained according to preparation embodiment 1. Differently, 10 parts by weight of
sodium tripolyphosphate 1s used to replace 5 parts by weight of sodium
tripolyphosphate, and 39 parts by weight of kaolin 15 used to replace 44 parts by
weight of kaolin.

Preparation embodiment 3

Pulverize 25 parts by weight of acephate, 20 parts by weight of Carplex® CS5-701, 4
parts by weight of sodium dodecylbenzene sulfonate, 2 parts by weight of aryl
sulfonate sodmm formaldehyde condensate and 49 parts by weight of kaolin by jet
mill, and mix the mixture in a mixer to obtain a dry pesticide preparation - wettable
powder as described in the present mvention.

Figure 4. Ex. 1007, 6, highlighted.

105. CN ’588 thus does not provide any teaching on the appropriate
excipients to include in granules containing acephate.

106. Nevertheless, CN *588 does not discourage the use of binders in any
formulation. For example, CN ’588 suggests incorporating “solid carriers” in
pesticide formulations and provides a laundry list of excipients that includes
binders such as sucrose and starch. Ex. 1007, 5.
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107. In short, CN ’588 provides no motivation to remove the binders of
Misselbrook.

h. JP°902

108. Like Misselbrook, JP *902 highlights the importance of binders in
pesticide granules. Ex. 1009, [0011].

109. JP ’902 discloses that “[1]Including a water-soluble binder improves
the granule strength of pesticide granules of the present invention without
undermining disintegration and dispersibility in water.” Id. at [0011].

110. JP ’902 discloses that water-soluble binders such as glucose and
sucrose are preferred. Ex. 1009, [0011].

111. JP ’902 also discloses formulations containing lactose, a binding
agent. E.g., Ex. 1009, [0018]. While JP 902 does not characterize lactose as a
binding agent, a POSA would have understood that lactose assists in the binding of
particles together in a formulation, i.e., it is a binding agent. The similar properties
and structures of sucrose and lactose (see Fig. 3) further show that they would all

have been expected to assist with binding particles together in a formulation.
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112. All examples in JP 902 all contain binders.? For example:

o Reference Example 4 contains 95 parts acephate, 1 part dextrin,
and 3.4 parts lactose (4.4 parts binder). /d., [0018].

o Example 6 contains 95 parts acephate in combination with
4.2% lactose, a binder. 1d., [0024].

o Example 7 contains 50 parts acephate and 47.4 parts lactose, a
binder. /d., [0025].

o Example 9 contains 75 parts acephate and 21.4 parts lactose, a
binder. 1d., [0027].

113. Thus, JP 902 reinforces the teaching of Misselbrook that water-
soluble binders should be included in pesticide granules.

i. Conclusion

114. I conclude that the combination of Misselbrook, CN ’588, and JP *902
would not have rendered obvious the granule of claim 1, which does not contain a

binding agent.

3 JP 902 generally refers to a process to prepare granules in which a binder
was not required; however, the product prepared by that process “has poorer

disintegration in water and dispersibility in water.” Ex. 1009, [0014].
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2. Misselbrook, JP °902, and CN 588 would not have
rendered obvious the granule of claim 1 containing
0.01-1% stabilizer.

a. Introduction

115. Claim 1 of the *685 patent requires 0.01-1% stabilizer. Ex. 1001,
claim 1. Tide does not provide any legitimate reason why the combination of
Misselbrook, CN *588, and JP 902 would have rendered obvious the claimed
granule containing 0.01-1% stabilizer.

116. Tide argues that a “POSITA would know acephate may decompose
under changed storage conditions as compared to other organophosphorus
compounds, and that adding a ‘stabilizer’ could avoid such decomposition.”
Petition, 28-29. Tide further argues “a POSITA would undertake routine tests and
experimentation to optimize the workable range of the ‘stabilizer,” such as
accelerated aging tests to determine how the granule’s properties change after
storage.” Petition, 29. Tide’s references undermine its argument.

b. Misselbrook

117. Misselbrook mentions the possibility of adding a stabilizer but does
not identify any excipients as stabilizers, and further does not suggest any amount
of a stabilizer to use. Ex. 1005, 6:55-56 (“the instant pesticidal compositions may
also appropriately contain stabilizers, synergists, coloring agents, etc.”).

Misselbrook does not disclose any granule containing acephate, much less
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acephate in combination with 0.01-1% stabilizer. Ex. 1005. In fact, none of
Misselbrook’s examples contain any excipient identified as a stabilizer.
Misselbrook thus provides no motivation to include 0.01-1% stabilizer in an

acephate granule.

c. CN °588

118. CN ’588 does not provide any motivation to add 0.01-1% stabilizer to
a granule containing acephate. Tide states that “CN ’588 teaches ‘condensed
sodium phosphate for stabilizing acephate’ at ‘generally 0.01 to 10 parts by
weight’ and ‘preferably 0.05 to 1 part by weight.”” Petition at 28.

119. CN ’588 provides no motivation or scientific reason for selecting a
stabilizer at or near the low end of the disclosed range. In fact, CN *588 shows that
even when used in amounts that greatly exceed 1% by weight, the purported
stabilizers in CN *588 failed to prevent the decomposition of acephate. Ex. 1007,
6-8. In particular, preparation embodiments 1-3 of CN ’588 contained 25 parts
acephate to 20 to 30 parts of the purported stabilizers disclosed therein:

o Preparation embodiment 1: 25 parts by weight acephate with 25 parts

stabilizer (5 parts sodium tripolyphosphate plus and 20 parts synthetic

silicic acid, Tokusil GU-N) (id., 6);
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o Preparation embodiment 2: 25 parts by weight acephate with 30 parts

stabilizer (10 parts sodium tripolyphosphate plus 20 parts synthetic
silicic acid, Tokusil GU-N) (id.); and

o Preparation embodiment 3: 25 parts by weight acephate with 20 parts

stabilizer (synthetic silicic acid with alkylsilylated silanol groups,
Carplex CS-701) (id.).
120. Even in the presence of about a 1:1 ratio of acephate to stabilizer, the
as-formulated acephate was not chemically stable, as reported in Tables 1-3

showing the results of accelerated aging tests, as shown in Figure 5.
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Table 1

Tested preparation

Decomposition rate (%)

40 %

After | month

After 3 months

Preparation embodiment 1 0 16
Preparation embodiment 2 1 13
Control preparation embodiment | 4 3l

Table 2

Decomposition rate (%)

Tested preparation 50 °C
After 2 weeks After | month
Preparation embodiment 1 3 26
Preparation embodiment 2 2 20
Control preparation embodiment | 15 R
Table 3
Decomposition rate (%)
Tested preparation 50 °(
After 2 weeks After 1 month
Preparation embodiment 3 i 8
Control preparation embodiment 2 6 33

Figure S. Tables 1-3 of CN ’588. Ex. 1007, 7-8.

121. A POSA would not have been motivated to use 0.01-1% stabilizer in a
formulation containing acephate based on CN ’588, as the stabilizers of CN *588
failed to prevent decomposition of acephate even when present at 20-30% by
weight of the formulation.

122. Moreover, CN *588 undermines Tide’s notion that a POSA would

somehow “optimize” the level of stabilizer to 0.01-1% based on accelerated aging

tests. See Petition, 29. CN 588 is the only publication cited by Tide that reports
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conducting tests such as accelerated aging on acephate formulations, and the
results do not suggest that 0.01-1% stabilizer was optimal. There is simply no
suggestion in any of the art cited by Tide that a POSA would optimize the level of
stabilizer to 0.01-1%.

d. JP°902

123. JP ’902 does not provide any reason to expect that a POSA would
optimize the level of stabilizer to 0.01-1%. In JP *902, Tide points to “[p]hosphoric
acid” as a purported stabilizer, arguing that JP 902 disclosed “using ‘0.3 parts
phosphoric acid’ to prepare granules containing 25% acephate.” Petition, 28 (citing
Ex. 1009, [0020]).

124. Tide’s selection of 0.3% phosphoric acid is not based on science and
appears to be an attempt to locate the limitations of the claims of the 685 patent in
the prior art.

125. JP 902 does not disclose phosphoric acid as a stabilizer for acephate.
None of the granules of JP 902 that contain acephate as the only active ingredient
include this agent. Ex. 1009, [0018], [0024], [0027]. For example, JP 902 provides
examples containing 75% and 95% acephate, and these examples do not include
phosphoric acid, much less 0.3% phosphoric acid. /d.

126. By contrast, all granules in JP 902 that contain phosphoric acid

include Cartap Hydrochloride (a different active ingredient). Ex. 1009, [0020],
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[0022], [0023]. A POSA would not have focused on an example containing Cartap
Hydrochloride plus 25% acephate when selecting the amount of stabilizer to use in
a granule containing 85-98% acephate.

127.  JP °902 thus does not teach 0.3% phosphoric acid as a stabilizer for
acephate granules. As a result, JP 902 would not have motivated a POSA to
include 0.01-1% stabilizer (e.g., 0.3% phosphoric acid, see Petition, 28) into an
acephate granule.

128. In summary, none of Tide’s references provide any scientific rationale
for including 0.01-1% stabilizer in a granule containing 85-98% acephate.

129. Tide’s argument that a POSA would have arrived at 0.01-1%
stabilizer through “routine tests and experimentation to optimize the workable
range of the ‘stabilizer,” such as accelerated aging tests” has no basis in reality. See
Petition, 29. None of the art cited by Tide indicates that including 0.01-1%
stabilizer in a granule containing acephate provides chemical stability. CN *588
shows the opposite: even levels of 20-30% stabilizer failed to prevent
decomposition of acephate during accelerated aging tests, which are the type of
tests that Tide argues a POSA would perform to “optimize” the level of stabilizer.

Ex. 1007, 6-8; Petition, 29.
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3. Improper Hindsight
130. Tide appears to have selectively plucked disclosures from the prior art
to cobble together a granule meeting the requirements of claim 1 of the 685
patent. There is no scientific rationale for making all the selections identified in
Tide’s petition.
a. A POSA would not have looked to Misselbrook for

guidance on preparing granules containing a high
level of acephate.

131. I disagree that a POSA would have selected Misselbrook as the
starting point for developing granules containing a high level of acephate.

132. Misselbrook does not contain any working examples of granules
containing acephate, even at low levels. Misselbrook’s examples all contain
emamectin benzoate. Ex. 1005, 9:20-12:25.

133. Misselbrook repeatedly discloses emamectin benzoate as the
preferred, more preferred, even more preferred, and especially preferred pesticide.
Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32.

134. Misselbrook mentions emamectin benzoate nearly 80 times. Ex. 1005,
passim. By contrast, Misselbrook mentions acephate among a list twelve
pesticides, and in the same passage, reiterates that emamectin is “particularly

preferred.” Ex. 1005, 5:32-43.
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135. Even for emamectin benzoate, Misselbrook did not disclose how to
prepare granules containing 85-98% pesticide. Ex. 1005, 9:20-12:25.
Misselbrook’s examples and claims are limited to—at most—60% emamectin
benzoate.

136. Next, a POSA would have considered Misselbrook’s process
unsuitable for acephate, as it requires mixing acephate with a substantial amount of
water (10-14%) during manufacture. See, e.g., Example 1, col. 9:63 (14% water for
pilot scale batch), col. 10:33 (10-12.5% water for larger scale batch). A POSA
would have expected that if acephate were used in Misselbrook’s process, the
result would be a sticky, agglomerated mess (as opposed to granules). A POSA
would also have expected that acephate would decompose during manufacture
using Misselbrook’s process.

137. Misselbrook does not teach or suggest any way to overcome the
known difficulties of preparing granules containing a high level of acephate,
including ways to handle acephate’s relatively low melting point, instability in the
presence of water, and tendency to agglomerate. See supra, Section VILA.

138. In short, Misselbrook would not have been a scientifically valid

springboard for developing granules containing 85-98% acephate.
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b. The combination of Misselbrook, CN ’588, and JP
’902 would not have motivated a POSA to prepare a
granule containing the excipients of claim 1.

139. Even assuming a POSA would have looked to Misselbrook as the
starting point for development, Tide’s references do not teach any granule
containing the five excipients—and only the five excipients—recited in claim 1 of
the *685 patent.

140. A POSA would need to make the numerous specific choices not
taught by Tide’s refences to arrive at the granule of claim 1, including:

1. Select acephate, despite (a) Misselbrook disclosure that emamectin

benzoate was preferred, more preferred, and especially preferred
pesticide (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);
(b) Misselbrook’s disclosure of the advantages of using emamectin
benzoate against numerous pests (Ex. 1005, 7:56-8:67); and (c) the
issues with chemical stability of acephate reflected in CN *588
(Ex. 1007, 7-8 (Tables 1-3));
2. Select a high level of acephate, contrary to Misselbrook’s teaching
that lower levels of pesticide were preferred, more preferred, and
especially preferred (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);
3. Choose not to use a binder, contrary to (a) Misselbrook and JP 902

(see supra, Section X.A.1); and (b) the motivation of a POSA to
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prepare a non-dusty granule and the general knowledge in the art that
binders reduce dustiness (e.g., Ex. 1024, 62-68);

Choose to use five total excipients, despite the purported motivation of
a POSA to reduce manufacturing costs;

Choose to use separate wetting and dispersing agents, despite the
purported motivation of a POSA to reduce manufacturing costs and
the use of a single surfactant in JP 902 (e.g., Ex. 1009, [0024],
[0027]);

Choose to include 0.01-0.08% antifoaming agent instead of selecting
a low-foaming surfactant such as NEWPOL PE-64 (taught in JP
’902), despite the purported motivation of a POSA to reduce
manufacturing costs (see Petition at 27) (see generally Ex. 2009, 2
(NEWPOL PE-64 is a “low-foaming” surfactant that “effectively
lower][s] surface tension of emulsions™); Ex. 1009, [0027]);

Choose to include 0.01-1% stabilizer, contrary to CN ’588—the sole
reference relied on by Tide that purports to identify a stabilizer for
acephate—which demonstrated that much high levels of stabilizer
failed to prevent the decomposition of acephate; and despite the
teaching of JP *902, which did not include the purported stabilizers

described therein in any granule containing acephate as the only active
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ingredient; and with no suggestion in the art that a POSA would
“optimize” the level of stabilizer to 0.01-1% (as suggested by Tide,
Petition, 28-29);
8. Decide to exclude other agents suggested by Misselbrook, CN *588,
and or JP 02, including synergists, coloring agents, preservatives,
extenders, and other active ingredients (see Ex. 1005, 6:55-57
(synergists, coloring agents); Ex. 1007, 5 (suggesting adding “other
insecticidal active ingredients, such as synthetic pyrethrin compounds,
like Fenpropathrin, Fenvalerate, and S-fenvalerate™); Ex. 1009, [0009]
(colorants, preservatives, and extenders)).
141. There were numerous options available in the art, and Tide has not
shown a scientifically legitimate path that would have led a POSA to develop the
granule of claim 1.

B. Claims 2-4

142. Claims 2-4 of the *685 patent depend from claim 1 and further specify
the type of dispersing agent (claim 2), wetting agent (claim 3), and antifoaming
agent (claim 4). These claims all require the same elements as claim 1 of the 685
patent. I conclude claims 2-4 would not have been obvious for the same reasons as

claim 1, see Section X.A.
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C. Claim 7

1. Misselbrook, CN °588, and JP °902 would not have
rendered obvious the granule of claim 7 containing
0.01-1% stabilizer.

143. For the reasons discussed in paragraphs 115-129, Tide failed to show
that Misselbrook, CN 588, and JP 902 would have rendered obvious the granule
of claim 7 containing 0.01-1% stabilizer.

2. Misselbrook, CN ’588, and JP ’902 would not have

rendered obvious the granule of claim 7 containing
0.1-3% binding agent.

144. The combination of Misselbrook, CN 588, and JP 902 would not
have provided any motivation or rationale for preparing the granule of claim 7
containing 0.1-3% binding agent. | incorporate by reference my discussion of
binders in paragraphs 84-113 of my declaration.

a. Misselbrook

145. Misselbrook does not teach a granule containing 0.1-3% binding
agent. Misselbrook teaches granules that contain 30-99.9% binder (e.g., sucrose,
lactose, or glucose), preferably 40-99.9% lactose, more preferably 40-99% lactose,
even more preferably 60-99% lactose, and especially preferred 86% lactose.

Ex. 1005, 3:34-39, 3:61-67, 4:1-16, 4:25-32. Misselbrook’s examples all contain

41.4% to 94.6% sucrose, lactose, or glucose. Ex. 1005, 9:40-12:15.
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146. There is no teaching, suggestion, or motivation in Misselbrook to
select 0.1-3% binding agent. For example, nothing in Misselbrook suggests
lowering the concentration of lactose, glucose, or sucrose to prepare a granule.

147. Tide argues that a POSA “would use routine tests . . . and experiments
to optimize the workable range of binding agent.” Petition at 34. Tide’s own
references undermine this argument, as the sole publication (JP *902) describing
granules containing 85-98% acephate employs over 4% binding agent (Ex. 1009,
[0018] (4.4% binder), [0024] (4.2% binder)), and Knowles shows that increasing
the binding agent from 3% to 4.5% significantly reduces granule dustiness from
3.5 to 2 mg/g (Ex. 1024, 67). As Knowles explained, “[t]he quantity of dust which
is being measured in this type of experiment is usually very small, say 0.1 % w/w
of the overall formulation. Adding large quantities of binder in order to tie down
this small fraction of particles seems excessive but it is, of course, very important
for safety reasons.” Ex. 1024 at 67-68; see supra, Figure 2.

b. CN’588

148. CN ’588 does not inform the analysis. While CN ’588 mentions
binding agents among a laundry list of solid carriers, the examples in CN *588 are
wettable powders. Ex. 1007 at 5, 6. CN *588 simply does not provide any rationale

for modifying Misselbrook as Tide proposes.
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c. JP °902
149. JP 902 does not disclose 0.1-3% binding agent. At most, like

Misselbrook, JP *902 teaches the use of binding agents in amounts that exceed the
range of claim 7. For example:
o Reference Example 4 (Granules D) contain 95% acephate and 4.4%
binder (1% dextrin and 3.4% lactose). Ex. 1009, [0018].

o Example 6 (Granules J) contains 95% acephate and 4.2% binding
agent (lactose). Ex. 1009, [0024].

o Example 9 (Granules M) contains 75% acephate and 22.4% binding
agent (1% dextrin and 21.4% lactose). Ex. 1009, [0027].

150. These examples all contain binding agents at levels that exceed the
range permitted by claim 7, which recites “0.1 to 3% w/w a binding agent.”

151. Tide did not argue that art disclosing over 4% binding agent rendered
obvious claims requiring 0.1-3% binding agent. Petition, 34. Instead, Tide argues a
POSA would have selected 1% dextrin as a binder as a starting point based on
Reference Example 4 and Example 9 of JP *902. Petition, 34 (citing Ex. 1009,
[0018] and [0027]). But Reference Example 4 also contains 3.4 parts lactose, and
Example 9 contains 21.4 parts lactose. Ex. 1009, [0018], [0027]. Notably, dextrin
is not included at all in Example 6, which contains 95% acephate and 4.2 parts
lactose as the binding agent. /d.
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152. A POSA would have considered Example 6 the most pertinent
example of JP 902 when seeking to develop a granule containing 85-98%
acephate, as it is the only purportedly inventive example of JP 902 containing that
acephate within that range. By contrast, Reference Example 4—cited by Tide—
exhibited extensive agglomeration. Ex. 1009, [0018], [0031]. And Example 9, also
cited by Tide, contained only 75% acephate. Ex. 1009, [0027]. Tide’s focus on
1% dextrin thus appears to be based on hindsight.

153. There is no scientific rationale for selecting 1% binding agent as
starting point for developing a granule formulation. As noted above, in JP 902, the
examples containing 95% or 75% acephate contain over 4% binding agent, above
the range recited in claim 7. This is consistent with the data in Knowles
demonstrating that increasing the level of binder from 3% to 4.5% substantially
reduces granule dustiness. Ex. 1024, 66-67.

3. Misselbrook, CN °588, and JP °902 would not have

rendered obvious the granule of claim 7 containing a
disintegrating agent.

154. Misselbrook does not teach incorporating a disintegrating agent into
any granule, much less an acephate granule. Misselbrook disclosed granules that
consisted primarily of a water-soluble pesticide (preferably emamectin benzoate), a
water-soluble binder (preferably sucrose, lactose, or glucose), and no disintegrating

agent. See Ex. 1005, 2:67-3:2, 3:45-4:32, 9:41-12:15.

51

UPL NA Exhibit 2007 - Page 56 of 340
Tide v. UPL NA - IPR2020-01113



155. Similarly, JP *902 disclosed that granules containing water-soluble
pesticides, water-soluble binders, and no disintegrating agent. Ex. 1009, [0024],
[0027]. JP °902 disclosed that the granules of the invention had acceptable
disintegrating properties when mixed with water, i.e., no disintegrating agent was
required. Ex. 1009, [0031]. The disintegration results in JP 902 are included
below for reference, where Granules A through D correspond to Reference

Examples 1-4, and Granules E through M correspond to Examples 1-9.
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{Evaluation Method}

- The pot was tipped and no caking was observed.

+ The pot was tipped and caking was observed, but the caking readily disintegrated with
light tapping. Alternatively, masses of less than 5 mm were observed.

++ The pot was tipped, caking was observed, and about half disintegrated with light
tapping. Alternatively, masses of 5 mm or more were observed.

+++ The pot was tipped, caking was observed, and most did not disintegrate even after
vigorous tapping.

The results from Test Examples 1 to 3 are shown in Table 1.

[0031]
[Table 1]
Results of Testing Formulations for Disintegration in Water,
Dispersibility in Water, and Caking
Example Disintegration in Dispersibility in Caking
Water Water

Granules A A 0 ++
Granules B B 5 ++
Granules C A 1 ++
Granules D A 1 +++
Granules E A 1 -
Granules F A 1 -
Granules G A 0 -
Granules H A 1 -
Granules I A 1 -
Granules J A 0 -
Granules K A 0 -
Granules L A 1 -
Granules M A 1 -

It is clear from Table 1 that the granular water-soluble powders of the present invention
have excellent disintegration in water, dispersibility in water, and caking properties.

Figure 6. Ex. 1009, [0031].

156. Based on at least JP 902, a POSA not have perceived any benefit to
adding a disintegrating agent to Misselbrook’s granules. Misselbrook’s granules
are similar to those disclosed in JP 902, e.g., they incorporate a water-soluble

pesticide, water-soluble binder, and no disintegrant. Ex. 1005, 2:67-3:2, 3:45-4:32,
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9:41-12:15. Like the granules in JP 902, a POSA would have expected that a
disintegrating agent would not be required to achieve acceptable dissolution of the
granular ingredients.

157. A POSA thus would not have had any scientific rationale to add a
disintegrating agent to Misselbrook’s water-soluble granules.

158. Tide repeatedly argues that a POSA would have been motivated by to
reduce costs by increasing the acephate concentration and reducing the amounts of
other excipients. Petition, 6 (“most pesticide formulations sought to increase the
active ingredient concentration—thereby decreasing manufacturing costs.”); id., 21
(“To allay the costs of granulation, a POSITA would aim for higher acephate
concentrations to reduce manufacturing costs.”); id., 27 (arguing a POSA would be
motivated to include the smallest amount needed of an antifoaming agent because
of their cost). Consistent with Tide’s theme of efficiency and reducing costs, a
POSA would not seek to add an extra ingredient such as a disintegrating agent
when it was not required.

159. For completeness, I note that CN *588 does not provide any
motivation or rationale for adding a disintegrating agent to Misselbrook. While CN
’588 mentions disintegrating agents among a laundry list of solid carriers, the

examples in CN ’588 do not contain a disintegrant, and CN 588 does not disclose
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any benefit of adding a disintegrant in a granular formulation. Ex. 1007 at 5, 6.
Indeed, as noted above, CN *588 focuses on wettable powders, not granules.

160. Tide argues that a “POSITA, by 2001 would know the need for
disintegrating agents varies based on a granule’s compactness and ingredients, and
that adding a binding agent may require adding a disintegrating agent to assist
granule dissolution.” Petition at 36.

161. As explained above, the art cited by Tide taught that granules such as
those in Misselbrook and JP ’902 did not require a disintegrating agent:

o Misselbrook discloses granules containing high levels of binding

agents (e.g., sucrose, lactose, or glucose), with no disintegrating agent.

o JP °902 discloses examples containing at least 4% binding agent (e.g.,

lactose), with no disintegrating agent. Ex. 1009, [0024], [0027].

162. For at least these reasons, I conclude that the combination of
Misselbrook, CN *588, and JP *902 would not have rendered obvious claim 7 of
the *685 patent.

4. Improper Hindsight

163. As with claim 1, Tide appears to have selectively plucked disclosures
from the prior art to cobble together a granule meeting the requirements of claim 7
of the 685 patent. There is no scientific rationale for making all the selections
identified in Tide’s petition.
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164. First, for the reasons discussed in paragraphs 131-38, I disagree that a
POSA would have selected Misselbrook as the starting point for developing
granules containing a high level of acephate.

165. Even assuming a POSA would have looked to Misselbrook as the
starting point for development, Tide’s references do not teach any granule
containing the seven excipients—and only the seven excipients—recited in claim 7
of the *685 patent.

166. A POSA would need to make the numerous specific choices not
taught by Tide’s refences to arrive at the granule of claim 1, including:

1. Select acephate, despite (a) Misselbrook’s disclosure that emamectin

benzoate was preferred, more preferred, and especially preferred
pesticide (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);

(b) Misselbrook’s disclosure of the advantages of using emamectin
benzoate against numerous pests (Ex. 1005, 7:56-8:67); and (c) the
issues with chemical stability of acephate reflected in CN 588 (Ex.

1007, 7-8 (Tables 1-3));

2. Select a high level of acephate, contrary to Misselbrook’s teaching
that lower levels of pesticide were preferred, more preferred, and

especially preferred (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);
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Select 0.1-3% binder, despite the fact that none of Tide’s references
disclose a granule containing 0.1-3% binder; contrary to JP *902,
which teaches a granule containing 95% acephate and 4.2% binding
agent (Ex. 1009, [0024]; and contrary to the art teaching that around
4.5% binding agent significantly reduces dustiness, thereby improving

worker safety (Ex. 1024, 62-68);

Choose to add a disintegrant, contrary to Misselbrook (binder only)

and JP ’902 (binder only) (see supra, paragraphs 154-62);

Choose to use seven total excipients, despite the purported motivation

of a POSA to reduce manufacturing costs;

Choose to use separate wetting and dispersing agents, despite the
purported motivation of a POSA to reduce manufacturing costs and
knowledge of the use of a single surfactant in JP *902 (e.g., Ex. 1009,

[0024], [0027]);

Choose to include 0.01-0.08% antifoaming agent instead of selecting
a low-foaming surfactant such as Newpol PE-64 (taught in JP *902),
despite the purported motivation of a POSA to reduce manufacturing

costs (see Petition at 27) (see generally Ex. 2009, 2 (NEWPOL PE-64
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is a “low-foaming” surfactant that “effectively lower[s] surface

tension of emulsions”); Ex. 1009, [0027]);

Choose to include 0.01-1% stabilizer, contrary to CN *588—the sole
reference relied on by Tide that purports to identify a stabilizer for
acephate—which demonstrated that much high levels of stabilizer
failed to prevent the decomposition of acephate; and despite the
teaching of JP 902, which did not include the purported stabilizers
described therein in any granule containing acephate as the only active
ingredient; and with no suggestion in the art that a POSA would
“optimize” the level of stabilizer to 0.01-1% (as suggested by Tide,

Petition, 28-29);

Decide to exclude other agents suggested by Misselbrook, CN *588,
and or JP ’02, including synergists, coloring agents, preservatives,
extenders, and other active ingredients (see Ex. 1005, 6:55-57
(synergists, coloring agents); Ex. 1007, 5 (suggesting adding “other
insecticidal active ingredients, such as synthetic pyrethrin compounds,
like Fenpropathrin, Fenvalerate, and S-fenvalerate”); Ex. 1009, [0009]

(colorants, preservatives, and extenders)).
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167. For this additional reason, I conclude that claim 7 would not have
been obvious over Misselbrook, CN ’588, and JP ’902.

D. Claims 8-12

168. Claims 8-12 of the *685 patent depend from claim 1 and further
specify the type of dispersing agent (claim 8), wetting agent (claim 9), binding
agent (claim 10), antifoaming agent (claim 11), and stabilizer (claim 12). These
claims all require the same elements as claim 7 of the *685 patent. I conclude
claims 8-12 would not have been obvious for the same reasons as claim 7, see
Section X.C.

XI. Ground 2: Misselbrook and Mayer in view of CN 588
A. Claim 1

1. The proposed combination would have led a POSA to
develop granules containing excipients excluded from
claim 1, including a binding agent.

169. Claim 1 of the *685 patent recites a granule “consisting of” acephate,
a dispersing agent, a wetting agent, an antifoaming agent, a stabilizer, and fillers,
in the following amounts:

(1) 85-98% w/w acephate;

(11) 0.1-5.0% w/w a dispersing agent;

(i11) 0.1-3% w/w a wetting agent;

(iv) 0.01-0.08% w/w an antifoaming agent;
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(v) 0.01-1% w/w a stabilizer and
(vi) fillers to make 100%.
Ex. 1001, claim 1.

170. Claim 1 does not recite a “binding agent.” The “consisting of”
language in claim 1 indicates that no other ingredients, and no ingredients outside
the claimed ranges, are included in the granule. In other words, claim 1 recites a
granule that does not include any amount of a binding agent.

171. The art would have discouraged a POSA from attempting to prepare
the granule of claim 1, which does not include a binding agent.

172. First, Tide admits that Misselbrook, Mayer, and CN *588 would have
motivated a POSA to include a binding agent in a granule. Petition at 49-50. Tide’s
petition and Mr. Geigle’s declaration do not explain how the combination of
Misselbrook, Mayer, and CN ’588 would result in a granule that does not contain a
binding agent, e.g., a granule that contains only the ingredients recited in claim 1
of the *685 patent.

173. Tide selected Misselbrook as the purported starting point for
developing granules containing a high level of acephate. E.g., Petition, 41
(“POSITA in 2001 would be motivated to look to Mayer and CN 588 to improve
upon Misselbrook’s soluble granules containing 0.1-90% acephate.”). As discussed

in Ground 1, Misselbrook’s granules contained a binding agent such as lactose,
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sucrose, or glucose. E.g., Ex. 1005, 3:2-3, 3:37, 3:44-51, 9:41-12:15. Misselbrook
reported that the formulations disclosed therein—which all contained a binding
agent—provided “non-dusty granules.” Ex. 1005, 2:30. I incorporate my
discussion of binding agents in Ground 1 by reference. See supra, 99 84-113.

174. Tide failed to explain why a POSA would remove the binding agent
from Misselbrook. See Petition, 39-51. As discussed in Ground 1, a POSA would
have understood that binding agents reduce dustiness of granules and reducing
dustiness of a formulation was considered an advantage for worker safety. See
supra, 99 82-88; Ex. 1024, 62-68. As a result, the general knowledge of a POSA
would have motivated the development of granules containing a binding agent.

175. Tide’s secondary references, Mayer and CN ’588, do not provide a
reason to remove Misselbrook’s binding agent.

176. Indeed, Tide’s expert concedes that “Mayer does not discourage the
use of a binding agent for use in acephate dry granule formulations.” Ex. 1003,

9 152. Tide notes that Mayer suggests adding ingredients not recited in claim 1,
including agglomeration auxiliaries and viscosity controlling agents, and Tide
argues that Mayer’s “agglomeration auxiliaries” and “viscosity controlling agents”
include binding agents. Petition, 49. I agree that Mayer does not provide any

reason to remove the binding agents from Misselbrook’s granules.
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177. As for CN ’588, that publication has little or no relevance to the
appropriate excipients to include in granules containing acephate, because it
focuses on formulations for wettable powders. Ex. 1007, 6. Nevertheless, CN ’588
does not discourage the use of binding agents. For example, CN ’588 suggests
incorporating “solid carriers” in pesticide formulations and provides a laundry list
of excipients that includes binders such as sucrose and starch. Ex. 1007, 5.

178. Thus, neither Mayer nor CN ’588 provide any rationale for removing
the binding agent of Misselbrook.

179. For at least this reason, Tide has not shown that Misselbrook, Mayer,
and CN ’588 would have rendered obvious the granule of claim 1 of the *685
patent.

2. Misselbrook, Mayer, and CN ’588 would not have

rendered obvious the granule of claim 1 containing
0.01-1% stabilizer.

180. Tide failed to show that Misselbrook, Mayer, and CN 588 would
have rendered obvious the claimed granule containing 0.01 to 1% stabilizer.

181. As in Ground 1, Misselbrook mentions the possibility of adding a
stabilizer but does not identify any excipients as stabilizers, and further did not
suggest any amount of a stabilizer to use. Ex. 1005, 6:55-56 (“the instant pesticidal

compositions may also appropriately contain stabilizers, synergists, coloring
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agents, etc.”). Misselbrook thus provides no motivation to include 0.01-1%
stabilizer. See supra, q 117.

182. Mayer similarly provides no motivation to add 0.01-1% stabilizer to
Misselbrook’s granule. At most, Mayer suggests that formulations may include “5
to 50% by weight of one or more dispersants, agglomeration auxiliaries, one or
more wetting agent, one or more disintegrants and/or one or more stabilizers.”

Ex. 1010, 4:53-55. Mayer thus proposes optionally including one or more
stabilizers at, e.g., 5 to 50 times the maximum amount permitted by claim 1 (0.01-
1% by weight stabilizer). See Ex. 1001, claim 1.

183. As explained in Ground 1, CN 588 does not provide any motivation
for adding 0.01-1% stabilizer to a granule containing acephate. See supra, § 118.
As explained above, the stabilizers of CN ’588 failed to prevent decomposition of
acephate even when present at about a 1:1 ratio to acephate. I incorporate by
reference my discussion at paragraphs 118-122 of my declaration.

184. Tide argues that “[i]n addition to a POSITA’s knowledge of
acephate’s tendency to decompose in changed storage conditions, motivation to
achieve higher acephate concentrations, and motivation to look to Mayer and CN
’588 to improve upon Misselbrook, a POSITA would use CN *588’s disclosed
ranges of a stabilizer as a starting point to conduct tests (e.g., accelerated aging)

and experiments to optimize the workable range of the stabilizer.” Petition, 46.
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185. Tide’s argument that a POSA would somehow arrive at 0.1-1%
stabilizer based on tests such as “accelerated aging” has no merit. See Petition, 46.
Contrary to Tide, there is simply no reason to expect a POSA would have
optimized the level of stabilizer to 0.01-1% based on tests such as “accelerated
aging.” Petition, 46; supra, 9 116-129.

186. For example, Misselbrook and Mayer fail to disclose any granule
containing acephate, much less provide a workable solution to acephate’s tendency
to decompose. While CN °588 attempted to prepare a chemically stable
formulation containing acephate, the data show that attempt failed, even when
using one or more stabilizers about a 1:1 ratio to acephate. Ex. 1007, 6-8. CN 588
thus undermines Tide’s argument that a POSA would have optimized the level of
stabilizer to 0.01-1%.

187. I conclude that Tide failed to show that a POSA would have been
motivated to prepare the claimed granule containing 0.01-1% stabilizer based on
Misselbrook, Mayer, and CN *588.

3. Improper Hindsight
a. Introduction

188. Tide appears to have selectively plucked disclosures from the prior art

to cobble together a granule meeting the requirements of claim 1 of the *685
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patent. There is no scientific rationale for making all the selections identified in
Tide’s petition.

189. As set forth in Ground 1, a POSA would not have looked to
Misselbrook for guidance on developing a granule containing a high level of
acephate. Supra, 99 131-38.

b. A POSA would not have looked to Mayer for

guidance on preparing granules containing a high
level of acephate.

190. A POSA would not have looked to Mayer for guidance on preparing
granules containing 85-98% acephate.

191. First, Mayer fails to mention acephate at all among the 100+
pesticides disclosed therein, despite the fact that acephate was commercially
available at the time Mayer was filed. Mayer provides extensive lists of fungicides,
herbicides, and other active ingredients that may be used in the formulations

described therein, as shown in Figure 7. Ex. 1010, 2:21-3:53.
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Preferred fungicides for use in the compositions of the
present invention are the commercially available com-
selected from the group consisting of:
ne, azoxystrobin, benalaxyl, benomyl, binapacryl,
bitertanol, blasticidin S, Bordecaux mixture,
bromuconazole, bupirimate, captafol, captan,
carbendazim, carboxin, carpropamid,
chlorbenzthiazon, chlorothalonil, chlozolinate, copper-
containing compounds such as copper oxychloride, and
copper sulfate, cycloheximide, cymoxanil, cypofuram,
cyproconazole, cyprodinil, dichlofluanid, dichlone,
dichloran, diclobutrazol, diclocymet, diclomezing,
diethofencarb, difenoconazole, diflumetorim,
dimethirimol, dimethomorph, diniconazole, dinocap,
ditalimfos, dithianon, dodemorph, dodine, edifenphos,
epoxiconazole, etaconazole, ethirimol, etridiazole,
famoxadone, fenapanil, fenarimol, fenbuconazole,
fenfuram, fenhexamid, fenpiclonil, fenpropidin,
fenpropimorph, fentin, fentin acetate, fentin hydroxide,
ferimzone, fluazinam, MNudioxonil, flumetover,
fluquinconazole, flusilazole, flusulfamide, futolanil,
flutriafol, folpet, fosetyl-aluminium, (uberidazole,
furalaxyl, furametlpyr. guazatine, hexaconazole,
i iminoctadine, ipconazole, iprodione,
isoprothiolane, kasugamycin, kit P, kresoxim-
methyl, mancozeb, maneb, mepanipyrim, mepronil,
metalaxyl, metconazole, methfuroxam, myclobutanil,
ncoasozin, nickel dimethyidithiocarbamate,
nitrothalisopropyl, nu; ol, ofurace, organo mercury
compounds, oxadixyl, oxycarboxin, penconazole,
pencycuron, phenazineoxide, phthalide, polvoxin D,
polyram, probenazole, prochloraz, procymidione,
propamoearb, propiconazole, propineb, pyrazophos,
pyrifenox, pyrimethanil, pyroquilon, pyroxyfur,
quinomethionate, guinoxyfen, quintozene,
spiroxamine, SSF-126, S8SF-129, streptomyein, sulfur,
tebuconazole, tecloftalame, tecnazene, letraconazole,
thiabendazole, thifluzamide, thiophanate-methyl,
thiram, toiclofosmethyl, tolylfluamid, triadimefon,
triadimenocl, triazbutil, triazoxide, tricyclazole,
tridemorph, tnflumizole, tniforine, triticonazole, valida-
myein A, vinclozoling XRD-563, zarilamid, zineb,
ziram,

Ex.1010,2:21-64

In addition, the formulations according to the invention
may contain at least one compound of the following classes
of biological control agents such as viruses, bacleria,
nematodes, fungi, and other microorganisms hich are suit-

able for the control of insects, weeds or plamt diseases, or 1o
induce host resistance in the plants. Examples of such
biological control agents are: Bacillus thuringiensis, Verti-
cilliwm lecanii, Autographica californica NPV, Beauvaria
bassiana, Ampelomyces quisqualis, Bacilis subtilis,
Pseudomonas fluorescens, Steptomyces griseoviridis and
Trichoderma harzianum.

Morcover, the formulations according to the invention
may contain al least one chemical agent that induces the
sysiemic acquired resistance in plants such as, for example,
nicotinic acid or derivatives thercof, 2,2-dichlore-3,3-
dimethyleylopropylearboxylic acid or BION,

Also preferred compositions can include deri es of
triazolopyrimidines which are disclosed, for example, by
European patent application EP-A-0 550 113,

Another group of preferred fungicidal compounds are the
benzoylbenzenes which are disclosed, for example, by Euro-
pean patent application EP-A-0 727 141.

Ex. 1010, 2:65-3:18

Preferred herbicides are the commercially available com-
pounds selected from the group consisting of:

2,4-D, 2,4-DB, 2.4-DP, acetochlor, acifluorfen, alachlor,
alloxydim, ametrydione, amidosulfuron, asulam, atrazin,
azimsulfuron, benfuresate, bensulfuron, bentazon, bifenox,
bromobutide, bromoxynil, butachlor, cafenstrole,
carfentrazone, chloridazon, chlorimuron, chlorpropham,
chlorsulfuron, chlortoluron, cinmethylin, cinosulfuron,
clomazone, clopyralid, cyanazin, cycloale,
cyclosulfamuron, cycloxydim, daimuron, desmedipham,
di-methazone, dicamba, dichlobenil, diclofop, diflufenican,
dimethenamid, dithiopyr, diuron, eptame, esprocarb,
cthiozin, fenoxaprop, flamprop-M-isopropyl, flamprop-M-
methyl fuazifop, Auometuron, Huoroglycofen, furidone,
fluroxypyr, flurtamone, fluthiamid, fomesafen, glufosinate,
glyphosate, halosafen, haloxyfop, hexazinone,
imazamethabenz, imazamethapyr, imazamox, imazapyr,
imazaquin, imazethapyr, ioxynil, isoproturon, isoxaben,
isoxaflutole, lactofen, MCPA, MCPP, mefenacet,
metabenzthiazuron, metamitron, metazachlor,
methyidimron, metolachlor, metribuzin, metsulfuron,
molinate, nicosulfuron, norflurazon, oryzalin, oxadiargyl,
oxasulfuron, oxyfuorfen, pendimethalin, picloram,
pretilachlor, propachlor, propanil, prosulfocarb,
pyrazosulfuron, pyridate, ginmerac, quinchlorac,
quizalofopethyl, scthoxvdim, simetryne, suleotrione.
sulfentrazone, sulfosate, terbutryne, terbutylazin,
thiameturon, thifensulfuron, thiobencarb, tralkoxydim,
triallate, triasulfuron, tribenuron, triclopyr, trifluralin

Furthermore preferred are the derivatives of aryloxypi-
colineamides which are disclosed, for example, by European
patent application EP-A-0 447 004, in particular, N-(4-
fluorophenyl) 6-(3-trifluoromethylphenoxy)-pyrid-2-
ylearboxamide having the proposed common name picolin-
afen.

Ex.1010,3:19-53

Figure 7.

Excerpts of Mayer listing “preferred” fungicides (left),

additional active agents (center), and “preferred” herbicides

(right).

192. Mayer further identifies a handful of active ingredients as “preferred

insecticides,” and acephate (an insecticide) is notably absent from the list, as

shown below. Ex. 1010, 3:54-59.
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Preferred insecticides are the commercially available
compounds selected from the group consisting of:

pyrethroids such as deltamethrin, acrinathrin,
tralomethrin, permethrin and cypermethrin, benzoy-
lureas such as diflubenzuron and teflubenzuron, and

active substances such as endosulfan and pirimicarb.
Ex. 1010, 3:54-59

Figure 8.  Excerpt of Mayer listing “preferred insecticides.” Ex. 1010,
3:54-59.

193. Not only is acephate absent from Mayer’s list, it is not even in the
same chemical class as any of Mayer’s preferred insecticides. Acephate is
classified as an organophosphate insecticide. See Ex. 1012, 3. For comparison,
Mayer lists only pyrethroids,* benzoylureas,’ endosulfan (a dicyclodiene

organochlorine insecticide®), and pirimicarb (a carbamate insecticide’).

4 See https://pubchem.ncbi.nlm.nih.gov/compound/Pyrethrins-and-

Pyrethroids.

> See https://pubchem.ncbi.nlm.nih.gov/compound/Diflubenzuron.

6 See https://pubchem.ncbi.nlm.nih.gov/compound/Endosulfan.

7 See https://pubchem.ncbi.nlm.nih.gov/compound/Pirimicarb.
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194. Mayer discloses that particularly preferred solid formulations contain
the herbicide picolinafen alone or in combination with cyanazine and/or
pendimethalin. Ex. 1010, 5:53-56. Mayer’s examples include fungicides, e.g.,
dimethomorph and mancozeb (example 1) and dimethomorph and dithianon
(example 2) or herbicides, e.g., picolinafen alone or in combination with
cyanazine. Ex. 1010, 8:61-14:28. Mayer does not describe any formulations
containing any insecticide at all, much less acephate.

195. Tide argues that “[a]lthough Mayer does not explicitly name acephate
as a ‘preferred insecticide,” a POSITA would know that acephate falls squarely
within” the broadly defined class of active ingredients that “are solid at room
temperature.” Petition, 40, 41. I disagree. The vast majority of active ingredients
are solid at room temperature, and the fact that acephate is a solid would not have
singled it out from among the universe of solid pesticides described in Mayer.

196. A POSA would have considered Mayer’s processes unsuitable for
acephate, at least because Mayer’s processes involve contacting a powder
containing an active ingredient with substantial amounts of water during
manufacture (20-30% w/w, 9:28-29), and acephate is not stable in the presence of
water. Indeed, Mayer’s granules contain 3%, 2.5% or about 2% water even after

they are dried. Ex. 1010, 6:14-17, 9:28-45.
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197. A POSA thus would not have looked to Mayer for guidance on
formulating or preparing granules containing acephate.
c. The combination of Misselbrook, Mayer, and CN ’588

would not have motivated a POSA to prepare a
granule containing the excipients of claim 1.

198. Even assuming a POSA would have considered Misselbrook and
Mayer instructive, Tide’s references do not teach any granule containing the five
excipients—and only the five excipients—recited in claim 1.

199. A POSA would need to make the numerous specific choices not
taught by Tide’s refences to arrive at the granule of claim 1, including at least:

1. Select acephate, despite (a) Misselbrook disclosure that emamectin

benzoate was preferred, more preferred, and especially preferred
pesticide (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);

(b) Misselbrook’s disclosure of the advantages of using emamectin
benzoate against numerous pests (Ex. 1005, 7:56-8:67); (c) the issues
with chemical stability of acephate reflected in CN *588 (Ex. 1007, 7-
8 (Tables 1-3)); and (d) Mayer’s omission of acephate from among
the numerous preferred pesticides disclosed therein (Ex. 1010, 2:21-

3:59);
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Select a high level of acephate, contrary to Misselbrook’s teaching
that lower levels of pesticide were preferred, more preferred, and

especially preferred (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);

Choose not to use a binder, contrary to (a) Misselbrook (see supra,
Section X.A.1); and (b) the motivation of a POSA to prepare a non-
dusty granule and the general knowledge in the art that binders reduce

dustiness (e.g., Ex. 1024, 62-68);

Choose to use five total excipients, despite the purported motivation of

a POSA to reduce manufacturing costs;

Choose to use separate wetting and dispersing agents, despite the
purported motivation of a POSA to reduce manufacturing costs and
the knowledge of a POSA that a single surfactant could be used (e.g.,

Ex. 1009, [0024], [0027]);

Choose to include 0.01-0.08% antifoaming agent instead of selecting
a low-foaming surfactant, despite the purported motivation of a POSA
to reduce manufacturing costs (see Petition at 27) (see generally Ex.

2009, 2 (NEWPOL PE-64 is a “low-foaming” surfactant that
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“effectively lower[s] surface tension of emulsions”); Ex. 1009,

[0027]);

Choose to include 0.01-1% stabilizer, contrary to CN *588—the sole
reference relied on by Tide that purports to identify a stabilizer for
acephate—which demonstrated that much high levels of stabilizer
failed to prevent the decomposition of acephate; and contrary to
Mayer’s disclosure that stabilizers may optionally be present at 5-50%
by weight (Ex. 1010, 4:53-55); and with no suggestion in the art that a
POSA would “optimize” the level of stabilizer to 0.01-1% (as

suggested by Tide, Petition, 46);

Decide to exclude other agents suggested by Misselbrook, Mayer, and
CN ’588, including synergists, coloring agents, preservatives,
extenders, other active ingredients, disintegrants, thickeners,
adhesives, and fertilizers (see Ex. 1005, 6:55-57 (synergists, coloring
agents); Ex. 1007, 5 (suggesting adding “other insecticidal active
ingredients, such as synthetic pyrethrin compounds, like
Fenpropathrin, Fenvalerate, and S-fenvalerate™); Ex. 1010, 7:53-64
(disintegrants); Ex. 1010, 8:47-48 (thickeners, adhesives, fertilizers,

and other active ingredients);
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200. There were numerous options available in the art, and Tide has not
shown a scientifically legitimate path that would have led a POSA to develop the
granule of claim 1.

B. Claim 2-4
201. Claims 2-4 depend from claim 1 and thus include the same limitations

as claim 1 of the *685 patent. I conclude claims 2-4 would not have been obvious

for the same reasons as claim 1, see Section XI.A.

C. Claim 7

1. Misselbrook, Mayer, and CN ’588 would not have
rendered obvious the granule of claim 7 containing
0.01-1% stabilizer.

202. For the reasons discussed in paragraphs 180-87, Tide failed to show
that Misselbrook, Mayer, and CN *588 would have rendered obvious the granule of
claim 7 containing 0.01-1% stabilizer.

2. Misselbrook, Mayer, and CN ’588 would not have

rendered obvious the granule of claim 7 containing
0.1-3% binding agent.

203. The combination of Misselbrook, Mayer, and CN ’588 would not
have provided any motivation or rationale for preparing the granule of claim 7
containing 0.1-3% binding agent. Tide does not explain how this combination

would result in 0.1-3% binding agent. Petition, 49-50. In fact, Tide does not point
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to a single disclosure in Misselbrook, CN 588, or Mayer regarding amounts of
binding agents. /d.

204. Asin Ground 1, Misselbrook does not teach a granule containing
0.1-3% binding agent. Supra, 49 145-47; see also supra, Y 91-103. Nor does
Misselbrook provide any rationale for selecting 0.1-3% binding agent. /d. In fact,
Misselbrook contains substantially higher levels of a water-soluble binder in all
proposed formulations and embodiments. Ex. 1005, Ex. 1005, 3:2-3, 3:37, 3:44-51,
9:41-12:15.

205. Asin Ground 1, CN ’588 does not provide any rationale for reducing
the level of binding agent in Misselbrook. Supra, 9 148.

206. Similarly, Mayer does not provide any rationale for selecting 0.1-3%
binding agent. At most, Mayer discloses “5 to 50% by weight of one or more
dispersants, agglomeration auxiliaries, one or more wetting agent, one or more
disintegrants and/or one or more stabilizers.” Ex. 1010, 4:53-55. While Tide argues
that agglomeration auxiliaries include binding agents, Mayer does not suggest
including 0.1-3% of these agents.

207. There is no basis to expect that a POSA would have arrived at 0.1-3%
binding agent based on “routine tests” for “dust content,” as Tide argues. Petition,
49. Instead, the art indicates that the optimal level of binding agent for reducing

dustiness is around 4.5%, as taught by Knowles. Ex. 1024, 67 (showing reduced
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dustiness when increasing the level of binding agent from 3 to 4.5%); supra, 9 83-
88. This is confirmed by JP 902, which disclosed a granule containing 95%
acephate and 4.2% binding agent (lactose). Ex. 1009, [0024].
3. Misselbrook, Mayer, and CN ’588 would not have
rendered obvious the granule of claim 7 containing a
disintegrating agent.

208. As in Ground 1, Misselbrook does not teach incorporating a
disintegrating agent into any granule, much less an acephate granule. Misselbrook
disclosed granules comprised primarily of a water-soluble pesticide (preferably
emamectin benzoate), a water-soluble binder (preferably sucrose, lactose, or
glucose), and no disintegrating agent. See Ex. 1005, 2:67-3:2, 3:45-4:32, 9:41-
12:15.

209. As in Ground 1, CN ’588 does not provide any motivation or rationale
for adding a disintegrating agent to Misselbrook. While CN *588 mentions
disintegrating agents among a laundry list of solid carriers, the examples in
CN ’588 do not contain a disintegrant, and CN *588 does not disclose any benefit
of adding a disintegrant in a granular formulation. Ex. 1007 at 5, 6. Indeed,

CN ’588 focuses on wettable powders, not granules.
210. While Mayer discloses that solid formulations may include

disintegrants (e.g., Ex. 1010, 7:53-64), a POSA would not have been motivated to

add a disintegrating agent to Misselbrook’s granules. Rather, a POSA would not
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have perceived any benefit to adding a disintegrating agent to Misselbrook’s
granules, as explained in paragraphs 154-56.

211. Tide does not provide any scientific rationale for adding a
disintegrating agent to Misselbrook in view of Mayer and CN ’588. Petition, 50. At
most, Tide refers to a POSA’s purported “knowledge of disintegrating agents [and]
the effect binders have on disintegration.” Petition, 50.

212. As explained in Ground 1, based on Misselbrook at JP °902, a POSA
would not have perceived any benefit to adding a disintegrating agent to
Misselbrook’s granules. Supra, 99 154-56. Consistent with Tide’s theme of
efficiency and reducing costs, a POSA would not seek to add an extra ingredient
such as a disintegrant where no benefit was expected.

4. Improper Hindsight

213. As with claim 1, Tide appears to have selectively plucked disclosures
from the prior art to cobble together a granule meeting the requirements of claim 7
of the 685 patent. There is no scientific rationale for making all the selections
identified in Tide’s petition.

214. First, I disagree that a POSA would have selected Misselbrook as the
starting point for developing granules containing 85-98% acephate. Supra, 99 131-
38. I also disagree that a POSA would have looked to Mayer when developing

granules containing 85-98% acephate. Supra, 9 190-97.
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215. Even assuming a POSA would have selected Misselbrook as the
starting point for development and been guided by Mayer’s disclosures, Tide’s
references do not teach any granule containing the seven excipients—and only the
seven excipients—recited in claim 7 of the *685 patent.

216. A POSA would need to make the numerous specific choices not
taught by Tide’s refences to arrive at the granule of claim 1, including at least:

1. Select acephate, despite (a) Misselbrook’s disclosure that emamectin

benzoate was preferred, more preferred, and especially preferred
pesticide (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32); (b)
Misselbrook’s disclosure of the advantages of using emamectin
benzoate against numerous pests (Ex. 1005, 7:56-8:67); (c) the issues
with chemical stability of acephate reflected in CN *588 (Ex. 1007, 7-
8 (Tables 1-3)); (d) Mayer’s omission of acephate from among the

numerous preferred pesticides disclosed therein (Ex. 1010, 2:21-3:59);

2. Select a high level of acephate, contrary to Misselbrook’s teaching
that lower levels of pesticide were preferred, more preferred, and

especially preferred (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);

3. Select 0.1-3% binding agent, despite the fact that none of Tide’s

references disclose a granule containing 0.1-3% binding agent;
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contrary to JP 902, which teaches a granule containing 95% acephate
and 4.2% binding agent (Ex. 1009, [0024]; and contrary to the art
teaching that around 4.5% binding agent significantly reduces

dustiness, thereby improving worker safety (Ex. 1024, 62-68);

Choose to add a disintegrating agent, contrary to Misselbrook
(binder only); the knowledge of a POSA that granules containing a
water-soluble pesticide and a water-soluble binder did not require a
disintegrating agent (e.g., Ex. 1009, [0024], [0031] (Table 1)); and
despite the fact that Tide has not identified any specific example of a

granule containing both a binding agent and a disintegrating agent;

Choose to use seven total excipients, despite the purported motivation

of a POSA to reduce manufacturing costs;

Choose to use separate wetting and dispersing agents, despite the
purported motivation of a POSA to reduce manufacturing costs and
the knowledge of a POSA that a single surfactant could be used (e.g.,

Ex. 1009, [0024], [0027]);

Choose to include 0.01-1% stabilizer, contrary to CN ’588—the sole

reference relied on by Tide that purports to identify a stabilizer for
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acephate—which demonstrated that much high levels of stabilizer
failed to prevent the decomposition of acephate (Ex. 1007, 6-8); and
contrary to Mayer’s disclosure that stabilizers may optionally be
present at 5-50% by weight (Ex. 1010, 4:53-55); and with no
suggestion in the art that a POSA would “optimize” the level of

stabilizer to 0.01-1% (as suggested by Tide, Petition, 46);

Choose to use 0.01-0.08% antifoaming agent instead of selecting a
low-foaming surfactant (see generally Ex. 2009, 2 (NEWPOL PE-64
is a “low-foaming” surfactant that “effectively lower[s] surface

tension of emulsions™); Ex. 1009, [0027]);

Decide to exclude other agents suggested by Misselbrook, Mayer, and
CN ’588, including synergists, coloring agents, preservatives,
extenders, other active ingredients, thickeners, adhesives, and
fertilizers (see Ex. 1005, 6:55-57 (synergists, coloring agents); Ex.
1007, 5 (suggesting adding “other insecticidal active ingredients, such
as synthetic pyrethrin compounds, like Fenpropathrin, Fenvalerate,
and S-fenvalerate™); Ex. 1010, 8:47-48 (thickeners, adhesives,

fertilizers, and other active ingredients).
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217. For this additional reason, I conclude that claim 7 would not have
been obvious over Misselbrook, Mayer, and CN *588.

D. Claims 8-12

218. Claims 8-12 depend from claim 7 and thus require the limitations of
claim 7 of the *685 patent. I conclude claims 8-12 would not have been obvious for
the same reasons as claim 7, see Section XI.C.

XII. Ground 3: Misselbrook and JP ’902 in view of Mayer
A. Claim1

1. The proposed combination would have led a POSA to
develop granules containing excipients excluded from
claim 1, including a binding agent.

219. As discussed in Ground 1, Misselbrook’s formulations all requires a
water-soluble binder such as sucrose, lactose, or glucose, and JP 902 would have
reinforced the motivation to include a water-soluble binder in a granule containing
acephate. Supra, 9 91-103, 108-13. As discussed in Ground 2, Mayer does not
provide any motivation for removing the binding agent from Misselbrook. Supra,
94 175-76. Indeed, Tide’s expert admits that Mayer does not “discourage” the use
of binding agents. Ex. 1003, 9 152.

220. Asin Grounds 1 and 2, Tide admits that the proposed combination
would have motivated a POSA to include a binding agent in a granule. Petition,

60-61. Tide does not explain how the combination of Misselbrook, JP *902, and
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Mayer would result in a granule that does not contain a binding agent, e.g., a
granule that contains only the ingredients recited in claim 1 of the 685 patent. In
other words, Tide failed to explain why a POSA would remove the binding agent
from Misselbrook. See Petition, 54-59. And as explained above, the art would have
discouraged such a modification. Supra, 99 82-103, 108-113, 174.

221. For example, as discussed in Grounds 1 and 2, a POSA would have
understood that binding agents reduce dustiness of granules and reducing dustiness
of a formulation was considered an advantage for worker safety. See supra, 99 83-
88; Ex. 1024, 66-68. As a result, the general knowledge of a POSA would have
motivated the development of granules containing a binding agent.

222. For at least this reason, Tide has not shown that Misselbrook, JP *902,
and Mayer would have rendered obvious the granule of claim 1 of the *685 patent.

2. The proposed combination would not have rendered

obvious the granule of claim 1 containing 0.01-1%
stabilizer.

223. Tide failed to show that Misselbrook, JP 902, and Mayer would have
rendered obvious the claimed granule containing 0.01-1% stabilizer. Petition,
57-58.

224. As in Grounds 1 and 2, Misselbrook mentions the possibility of
adding a stabilizer but did not identify any excipients as stabilizers, and further did

not suggest any particular amount of a stabilizer to use. Ex. 1005, 6:55-56 (“the
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instant pesticidal compositions may also appropriately contain stabilizers,
synergists, coloring agents, etc.”). Misselbrook thus provides no motivation to
include 0.01-1% stabilizer.

225. Asin Ground 1, in JP 902, Tide points to “JP *902’s disclosed 0.3%
amount of stabilizer as a starting point.” Petition, 58 (citing Ex. 1009, [0020]). As
explained above, Tide’s selection of “0.3% amount of stabilizer” is not based on
science but is rather an attempt to locate the limitations recited in the claims of the
’685 patent in the prior art. Supra, ] 124-28. In JP 902, the “0.3% stabilizer”
(phosphoric acid) is used only in granules containing Cartap Hydrochloride, one of
which happens to also contain 25% acephate. Ex. 1009, [0015]-[0027]. None of the
granules of JP 902 that contained acephate as the only active ingredient include
this agent. Ex. 1009, [0018], [0021], [0024], [0025]. Thus, POSA would not have
considered “0.3% stabilizer” as a starting point when developing a granule
containing 85-98% acephate.

226. As in Ground 2, at most, Mayer discloses optionally including “5 to
50% by weight of one or more dispersants, agglomeration auxiliaries, one or more
wetting agent, one or more disintegrants and/or one or more stabilizers.” Ex. 1010,
4:53-55. Mayer thus provides no motivation to include 0.01-1% stabilizer in a

granule containing acephate.
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227. Taken together, none of these references taught or suggested adding
0.01-1% stabilizer to a granule containing 85-98% acephate.

228. Nor does the art provide any support for the implausible notion that a
POSA would have optimized the level of stabilizer to 0.01-1% based on “routine
tests” such as “accelerated aging.” Petition, 58. This argument is contradicted by
Tide’s own references. For example, CN ’588 shows that 20-30% stabilizer failed
to prevent the decomposition of acephate using accelerated aging tests. Ex. 1007,
6-8. Unlike CN 588, Misselbrook, JP 902, and Mayer do not report any stability
testing on acephate formulations and thus provide no basis to expect that the level
of stabilizer would have been optimized to 0.01-1%.

229. Therefore, the combination of Misselbrook, JP *902, and Mayer
would not have rendered obvious the claimed granule containing 0.01-1%
stabilizer. Contrary to Tide, there is simply no reason to expect that a POSA would
optimize the level of stabilizer to 0.01-1% based on tests such as “accelerated
aging.” Petition, 58.

3. Improper Hindsight

230. Tide appears to have selectively plucked disclosures from the prior art
to cobble together a granule meeting the requirements of claim 1 of the *685
patent. There is no scientific rationale for making all the selections identified in
Tide’s petition.
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231. As set forth in Grounds 1 and 2, a POSA would not have looked to
Misselbrook or Mayer for guidance on developing a granule containing a high
level of acephate. Supra, 99 131-38, 190-97.

232. Even assuming a POSA would have considered Misselbrook and
Mayer instructive, Tide’s references do not teach any granule containing the five
excipients—and only the five excipients—recited in claim 1.

233. A POSA would need to make the numerous specific choices not
taught by Tide’s refences to arrive at the granule of claim 1, including at least:

1. Select acephate, despite (a) Misselbrook disclosure that emamectin

benzoate was preferred, more preferred, and especially preferred
pesticide (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);

(b) Misselbrook’s disclosure of the advantages of using emamectin
benzoate against numerous pests (Ex. 1005, 7:56-8:67); (c) Mayer’s
omission of acephate from among the numerous preferred pesticides
disclosed therein (Ex. 1010, 2:21-3:59);

2. Select a high level of acephate, contrary to Misselbrook’s teaching

that lower levels of pesticide were preferred, more preferred, and
especially preferred (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);
3. Choose not to use a binder, contrary to (a) Misselbrook and JP 902

(see supra, Section X.A.1); and (b) the motivation of a POSA to
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prepare a non-dusty granule and the general knowledge in the art that
binders reduce dustiness (e.g., Ex. 1024, 62-68);

Choose to use five total excipients, despite the purported motivation of
a POSA to reduce manufacturing costs;

Choose to use separate wetting and dispersing agents, despite the
purported motivation of a POSA to reduce manufacturing costs and
the use of a single surfactant (serving both wetting and dispersing
roles) in JP *902 (e.g., Ex. 1009, [0024], [0027]);

Choose to include 0.01-0.08% antifoaming agent instead of selecting
a low-foaming surfactant such as Newpol PE-64 (taught in JP ’902),
despite the purported motivation of a POSA to reduce manufacturing
costs (see Petition at 27) (see generally Ex. 2009, 2 (NEWPOL PE-64
is a “low-foaming” surfactant that “effectively lower[s] surface
tension of emulsions”); Ex. 1009, [0027]);

Choose to include a 0.01-1% stabilizer (which is not suggested or
taught in Misselbrook or Mayer), despite the teaching of JP *902,
which did not include the purported stabilizer described therein in any
granule containing acephate as the only active ingredient; and with no
suggestion in the art that a POSA would “optimize” the level of

stabilizer to 0.01-1% (as suggested by Tide, Petition, 58);
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8. Decide to exclude other agents suggested by Misselbrook, JP 902,
and Mayer, including synergists, coloring agents, disintegrants,
thickeners, adhesives, fertilizers, other active ingredients,
preservatives, and extenders (see Ex. 1005, 6:55-57 (synergists,
coloring agents); Ex. 1010, 7:53-64 (disintegrants); Ex. 1010, 8:47-48
(thickeners, adhesives, fertilizers, and other active ingredients);

Ex. 1009, [0009] (colorants, preservatives, and extenders).
234. There were numerous options available in the art, and Tide has not
shown a scientifically legitimate path that would have led a POSA to develop the
granule of claim 1.

B. Claims 2-4

235. Claims 2-4 depend from claim 1 and thus include the same limitations
as claim 1 of the *685 patent. I conclude claims 2-4 would not have been obvious

for the same reasons as claim 1, see Section XII.A

C. Claim 7

1. Misselbrook, JP °902, and Mayer would not have
rendered obvious the granule of claim 7 containing
0.01-1% stabilizer.

236. For the reasons discussed in paragraphs 223-29, Tide failed to show
that Misselbrook, JP °902, and Mayer would have rendered obvious the granule of

claim 7 containing 0.01-1% stabilizer.

85

UPL NA Exhibit 2007 - Page 90 of 340
Tide v. UPL NA - IPR2020-01113



2. Misselbrook, Mayer, and CN ’588 would not have
rendered obvious the granule of claim 7 containing
0.1-3% binding agent.

237. The combination of Misselbrook, JP *902, and Mayer would not have
provided any motivation or rationale for preparing the granule of claim 7
containing 0.1-3% binding agent.

238. As in Ground 1, Misselbrook does not teach a granule containing
0.1-3% binding agent. Nor does Misselbrook provide any rationale for selecting
0.1-3% binding agent. In fact, Misselbrook contains substantially higher levels of a
water-soluble binder in all proposed formulations and embodiments. Ex. 1005, Ex.
1005, 3:2-3, 3:37, 3:44-51, 9:41-12:15. I incorporate by reference my discussion of
this issue in Ground 1. Supra, § 91-103, 145-47.

239. As in Ground 2, Mayer does not provide any rationale for selecting
0.1-3% binding agent. At most, Mayer discloses “S to 50% by weight of one or
more dispersants, agglomeration auxiliaries, one or more wetting agent, one or
more disintegrants and/or one or more stabilizers.” Ex. 1010, 4:53-55. While Tide
argues that agglomeration auxiliaries include binding agents, Mayer does not
suggest including 0.1-3% of these agents.

240. As in Ground 1, JP ’902 does not provide any rationale for selecting

0.1-3% binding agent. Supra, 9 149-53; see also ] 108-13. The granules in JP

’902 all contain above 3% binding agent. E.g., Ex. 1009, [0018], [0024], [0027].

86

UPL NA Exhibit 2007 - Page 91 of 340
Tide v. UPL NA - IPR2020-01113



241. Asin Ground 1, Tide did not argue that a granule containing over 4%
binding agent would have rendered obvious a granule containing 0.1-3% binding
agent. Petition, 60. Rather, Tide again argues a POSA would have selected 1%
dextrin as a binder based on Reference Example 4 and Example 9 of JP *902.
Petition, 60 (citing Ex. 1009, [0018] and [0027]).

242. Tide’s selection of 1% dextrin as a binding agent appears to be
improperly based on hindsight. JP 902 discloses one purportedly inventive granule
containing 95% acephate (Example 6), and that granule does not contain 1%
dextrin; rather, it contains 4.2 % lactose as the binding agent. Ex. 1009, [0024].

243. Tide thus disregards the most pertinent example of JP *902 in its
analysis (Example 6), instead focusing on a subset of the binding agents included
in Reference Example 4 and Example 9. Petition, 60 (citing Ex. 1009, [0018],
[0027]. A POSA would have considered Reference Example 4 and Example 9 less
informative than Example 6, as Reference Example 4 does not embody the
purported invention of JP 902, and Example 9 contains only 75% acephate. Ex.
1009, [0018], [0024], [0027]. Further, Reference Example 4 and Example 9 do not
teach using only 1% dextrin as the binding agent; rather, Reference Example 4
contains 4.4% binding agent (1% dextrin and 3.4% lactose), and Example 9

contains 22.4% binding agent (1% dextrin and 21.4% lactose), respectively. Ex.
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1009, [0018], [0027]. Tide’s selection of 1% dextrin as the starting point in its
analysis thus has no merit.

244. There is no basis to expect that a POSA would have optimized the
level of binding agent to 0.1-3% using “routine tests” such as “rate of dispersion,
dust content, and granulation attrition/strength,” as argued by Tide. Petition, 60.
The art suggested that around 4.5% binding agent was optimal, as taught by
Knowles. Ex. 1024, 67 (showing reduced dustiness when increasing the level of
binding agent from 3 to 4.5%); supra, | 82-87. And this level of binding agent is
consistent with JP *902, which included 4.2% binding agent in a granule
containing 95% acephate. Ex. 1009, [0024].

245. To conclude, Tide failed to show that the combination of Misselbrook,
JP ’902, and Mayer would have resulted in the granule of claim 7 containing only
0.01-3% binding agent.

3. Misselbrook, JP °902, and Mayer would not have

rendered obvious the granule of claim 7 containing a
disintegrating agent.

246. As in Ground 1, Misselbrook does not provide any rationale for
incorporating a disintegrating agent into any granule, much less an acephate
granule. Supra, 9 154.

247. As in Ground 1, a POSA would not have perceived any benefit to

adding a disintegrating agent to Misselbrook’s granules. Misselbrook’s granules
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are similar to those disclosed in JP °902, e.g., they largely comprise a water-soluble
pesticide, water-soluble binder, and no disintegrant. Ex. 1005, 2:67-3:2, 3:45-4:32,
9:41-12:15; compare Ex. 1009, [0018], [0024], [0027]. Like the granules in

JP ’902, a POSA would have expected that a disintegrating agent would not be
required to dissolve the granular ingredients of Misselbrook. A POSA thus would
not have had any scientific rationale to add a disintegrating agent to Misselbrook’s
water-soluble granules. See supra, 9 154-56.

248. As in Ground 2, Mayer does not provide any rationale for adding a
disintegrating agent to Misselbrook’s granules. Supra, 99 210-11. At most, Mayer
discloses that solid formulations may include disintegrants. E£.g., Ex. 1010, 7:53-
64. That disclosure, however, would not have motivated a POSA to add a
disintegrating agent to Misselbrook’s granules, and factors such as cost and
efficiency would have discouraged adding extra, unnecessary ingredients.

4. Improper Hindsight

249. As with claim 1, Tide appears to have selectively plucked disclosures
from the prior art to cobble together a granule meeting the requirements of claim 7
of the *685 patent. There is no scientific rationale for making all the selections
identified in Tide’s petition.

250. As with claim 1, I disagree that a POSA would have selected

Misselbrook as the starting point for developing granules containing a high level of
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acephate. Supra, 99 131-38. I also disagree that Mayer would have looked to
Mayer when developing granules containing high levels of acephate. Supra,
19 190-97.

251. Even assuming a POSA would have selected Misselbrook as the
starting point for development and been guided by Mayer’s disclosures, Tide’s
references do not teach any granule containing the seven excipients—and only the
seven excipients—recited in claim 7 of the *685 patent.

252. A POSA would need to make the numerous specific choices not
taught by Tide’s refences to arrive at the granule of claim 1, including at least:

1. Select acephate, despite (a) Misselbrook’s disclosure that emamectin

benzoate was preferred, more preferred, and especially preferred
pesticide (see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32); (b)
Misselbrook’s disclosure of the advantages of using emamectin
benzoate against numerous pests (Ex. 1005, 7:56-8:67); (c) Mayer’s
omission of acephate from among the numerous preferred pesticides
disclosed therein (Ex. 1010, 2:21-3:59);

2. Select a high level of acephate, contrary to Misselbrook’s teaching

that lower levels of pesticide were preferred, more preferred, and

especially preferred see Ex. 1005, 3:44-51, 3:61-67, 4:1-18, 4:26-32);
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Select 0.1-3% binding agent, despite the fact that none of Tide’s
references disclose a granule containing 0.1-3% binding agent;
contrary to JP 902, which teaches a granule containing 95% acephate
and 4.2% binding agent (Ex. 1009, [0024]); and contrary to the art
teaching that around 4.5% binding agent significantly reduces
dustiness, thereby improving worker safety (Ex. 1024, 62-68);
Choose to add a disintegrating agent, contrary to Misselbrook

(binder only) and JP ’902 (binder only) and the knowledge of a POSA
that granules containing a water-soluble pesticide and a water-soluble
binder did not require a disintegrating agent (e.g., Ex. 1009, [0024],
[0031] (Table 1)); and despite the fact that Tide has not identified any
specific example of a granule containing both a binding agent and a
disintegrating agent;

Choose to use seven total excipients, despite the purported motivation
of a POSA to reduce manufacturing costs;

Choose to use separate wetting and dispersing agents, despite the
purported motivation of a POSA to reduce manufacturing costs and
the use of a single surfactant in JP 902 (e.g., Ex. 1009, [0024],

[0027]);
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Choose to add 0.01-1% a stabilizer (which is not suggested or taught
by Misselbrook or Mayer), despite the teaching of JP *902, which did
not include the purported stabilizers described therein in any granule
containing acephate as the only active ingredient (Ex. 1009, [0018],
[0024], [0027]), and with no suggestion in the art that a POSA would
“optimize” the level of stabilizer to 0.01-1% (as suggested by Tide,
Petition, 58);

Choose to use 0.01-0.08% antifoaming agent instead of selecting a
low-foaming surfactant such as Newpol PE-64 (taught in JP 902,
Ex. 1009, [0027]) see generally Ex. 2009, 2 (NEWPOL PE-64 is a
“low-foaming” surfactant that “effectively lower[s] surface tension of
emulsions”));

Decide to exclude other agents suggested by Misselbrook, JP 902,
and Mayer, including synergists, coloring agents, preservatives,
extenders, thickeners, adhesives, fertilizers, and other active
ingredients (see Ex. 1005, 6:55-57 (synergists, coloring agents);

Ex. 1009, [0009] (colorants, preservatives, and extenders); Ex. 1010,
8:47-48 (thickeners, adhesives, fertilizers, and other active

ingredients)).
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253. There were numerous options available in the art, and Tide has not
shown a scientifically legitimate path that would have led a POSA to develop the
granule of claim 7.

D. Claims 8-12

254. Claims 8-12 depend from claim 7 and thus include the same
limitations as claim 7 of the 685 patent. I conclude claims 8-12 would not have
been obvious for the same reasons as claim 7, see Section XII.A.

XIII. Conclusion

255. In signing this declaration, I understand that the declaration will be
filed as evidence in a contested case before the Patent Trial and Appeal Board of
the United States Patent and Trademark Office. I acknowledge that I may be
subject to cross-examination in this case and that cross-examination will take place
within the United States. If cross-examination is required of me, I will appear for
cross-examination within the United States during the time allotted for cross-
examination.

256. I declare that all statements made herein of my knowledge are true,
that all statements made on information and belief are believed to be true, and that
these statements were made with the knowledge that willful false statements and
the like so made are punishable by fine or imprisonment, or both, under Section

1001 of Title 18 of the United States Code.
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Respectfully submitted,

David A. Rockstraw, Ph.D., P.E.
Dated:  April 14, 2021
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State registration

State registration
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State registration
SP, soluble powder
State registration
Reg. after Dec. 2001
SP, soluble powder
State registration
State registration
State registration
Reg. after Dec. 2001

Reg. after Dec. 2001
Reg. after Dec. 2001
Reg. after Dec. 2001

Reg. after Dec. 2001
Reg. after Dec. 2001
Reg. after Dec. 2001
Reg. after Dec. 2001
Reg. after Dec. 2001
Reg. after Dec. 2001

Reg. after Dec. 2001

Reg. after Dec. 2001

2/4
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State registration

Reg. after Dec. 2001

Reg. after Dec. 2001

Soluble powder

Soluble powder

80% acephate

State registration

likely powder, sold in
vial (ref. 11)

3% acephate (ref. 12)

no label (ref. 13)

Reg. after Dec. 2001

not specified (Ref. 14)

8% acephate

Powders (Dust)
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water soluble powder
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spray/liquid

State registrations for soluble powder product
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State registrations for soluble powder product

*
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This page
contains only
state
registrations for
soluble powder
product.
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This page
contains only
state
registrations
for soluble
powder
product.
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This page
contains only
state
registrations
for soluble
powder
product.
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This page
contains only
state
registrations for
soluble powder
product.
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This page
contains only
state
registrations
for soluble
powder
product.
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This page
contains only
state
registrations for
soluble powder
product.
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This page
contains state
registrations
for soluble
powder plus
one EPA
registration for
a water soluble
product.
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This page
contains only
state registrations
for soluble
powder product.

TEMPLATE UPDATED ON
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State registration
80% acephate
water soluble powder

liquid formulation

State registration
State registration

State registration

State registration

State registration
State registration

State registration
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State registration

State registration
State registration

State registration

State registration

State registration

soluble powder

water soluble powder
State registration
State registration
State registration
State registration
State registration
State registration
State registration
State registration
State registration

State registration
State registration

State registration

State registration
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State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration

liquid/spray

State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration
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State registration State
registration State
registration State
registration State
registration State
registration State
registration State
registration State
registration State
registration

1.5% acephate (ref. 16)
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liquid/spray
State registration
State registration

State registration

State registration
State registration
State registration

State registration

75% acephate (ref. 17)

liquid/spray

liquid/spray
liquid
State registraition

State registraition
State registraition

liquid/spray
liquid/spray

1.5% acephate (ref. 18)
not formulated

liquid/spray
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State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration

State registration

liquid/spray

State registration

State registration

State registration

State registration
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This page contains
only state
registrations for a
liquid/spray
product.
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This page contains
only state registrations
for a liquid/spray
product.
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State registration

State registration

water soluble powder
State registration

State registration

State registration
State registration
State registration

label incomplete; multiple
active ingredients; likely

powder (ref. 19)

4% acephate (ref. 20)
liquid/spray
liquid/spray
liquid/spray

liquid concentrate

State registration

0.25% acephate
(ref. 21)
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4% acephate (ref. 20)

State registration

8% acephate (ref. 15)
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spray

spray
0.25%
acephate

0.25%
acephate

State registrations, 15% acephate
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State registrations, 15% acephate

*

75% acephate,
likely powder
(in packets)

4%
acephate

4% acephate

4% acephate
4% acephate

4% acephate

4% acephate

State reg.
State reg.
State reg.

Soluble

powder
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state reg.

75%
acephate

soluble
powder

state reg.
spray

spray

3%
acephate

3%
acephate

1% acephate

1% acephate
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If this condition is not comptlied with, the registration will be subject to cancellation in
accordance with FIFRA sec. 6(e). Your release for shipment of the product bearing the amended
label constitutes acceptance of this condition.

A stamped copy of the label 1s enclosed for your records.

Sincerely,

ket

Marilyn A. Mautz

Biologist :
Insecticide-Rodenticide Branch
Registration Division (7504C)
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Verdant Brands will not accept liability for damage or injury resulting from misuse. For information on this pesticide product
(including health concerns, medical emergencies, or pesticide incidents), call the National Pesticide Telecommunications Network at
1-800-858-7378. 1f you are not completely satisfied with this product, or for consumer information, call (612) 703-3300 weckdays 9-
5 Central Time to arrange for a refund of the purchase price or replacement of the product. Proof of purchase is reguired.
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When treating fire ant mounds, use
a gprinkling can.

MIXING INSTRUCTIONS
For Roseg, Flowers, Ornamentals, Shrubs & Shade Trees
0 Aphids & Grasshoppers )
Amount to Use: 2 Ths (1 f1 oz) per gallon of water. Ortho® Dial
'‘n Spray® setting is 1 oz.
0 Japanese Beetles
Amount to Use: 4 Tbhs (2 f1 oz) per gallon of water. Ortho® Dial
'n Spray® setting is 2 oz.
G Other Listed Insects Commonly Found on Ornamental Plants
Amount to Use: 3 Tbhs (1'/: f£1 oz) per gallon of water. Ortho®

Dial 'n Spray® setting is 1% oz.

{Dial n’ Spray illusgtration] When using Ortho® Dial 'n Spray®:

1. Set dial to the setting indicated above.

2. Pour product into sprayer toc fill jar one-gquarter to one-half
full. DO NOT add water.

3. After spraying, unused product must be poured back into its
original container.

1 Tablespoon (Tbs) = 3 teaspoons (tsp)

1 £f1 oz = 2 Tbs

Clean sprayer after use by flushing with water.

HOW TO APPLY
Spray entire plant covering both sides of foliage thoroughly.

WHEN TO APPLY

Spray when insects are present or when feeding injury is first noticed.

For hard to kill insects, such as flower thrips, gladiolus thrips, mealybugs, scales, two-
spotted spider mites, and whiteflies, spray 2 to 3 times, waiting 7 to 10 days between
each application.

Repeat if reinfestation occurs.

OTHER INSECTS COMMONLY FOUND ON ORNAMENTAL PLANTS

Aphids, armyworms, bagworms, **black vine weevil, budworms, cabbage looper,
casebearers, catalpa sphinx moth, cherry laurel leaftier, Cuban laurel thrips, elm
leafbeetle, fall cankerworm, fall webworm, flower thrips, gladiolus thrips,
**grasshoppers, green striped mapleworm, gypsy moth, hornworm, Japanese beeiles,
lacebugs, leafthoppers, leafminers, obliqguebanded leafrollers, omnivorous |=aftier,
maple shoot moth, mealybugs, mimosa webworm, Nantucket pine tip moth. oak
webworm, oleander caterpillar, orange-striped oakworm, **obscure root weevil (adulte),
pine tip moth, poplar tentmaker, psyllids, rose midge, sawflies, scales {cawlers),
spittlebug, sunflower moth, tent caterpillars, two-spotted spider mites (suppression).
webworms, willow leafbestle, white-marked tussock moth, whiteflies and yellow-necked
caterpillar

239-2461(1/6/03) 2
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**SPECIAL DIRECTIONS

For Obscure Root Weevil (Adults): Spray foliage in late spring as soon as feeding is
noticed {usually about April). Repeat every 4 weeks through September. (Mid-July
through August are the peak feeding times.)

For Black Vine Weevil: Spray foliage and soil beneath plants. Begin applications in
mid-June. Spray 4 times, waiting 3 weeks between each application.

For Grasshoppers: Spray foliage of plants and soil beneath plants.

Honeysuckle Aphid on Honeysuckle: Apray thoroughly as leaves begin spring
expansion. Reapply in 2 weeks with a third spray 4 weeks after second application.

ORNAMENTAL PLANTS

Ortho® Orthene® Systemic Insect Control can be used on over100 plant varieties
including: abelia, ageratum, alder, aluminum plant, alyssum, arborvitae, ardisia, ash,
asparagus fern, aster, azalea, bald cypress, barberry, begonia, birch, bird of paradise,
bischofia, bougainvillea, Boston ivy, boxwood, calendula, camellia, carissa, carnation,
catalpa, cedar, cherry laurel, Chinese elm, Chinese holly, chrysanthemum, cockspur
thorn, coleus, cotoneaster, crapemyrtle, croton, Cuban laurel (ficus}, dahlia, daisy,
dieffenbachia, dracaena, euonymus, false aralia, fir, flowering almond, flowering cherry,
flowering plum, fruitless mulberry, fuchsia, gardenia, geranium, gladiolus, gloxinia,
hackberry, hawthorn, hemlock, hibiscus, holly, honey locust, honeysuckle, ivy, juniper,
lantana, ligustrum, lilac, linden, magnclia, mahonia, maple, marigold, mimosa, mock
orange, nandina, nephthytis, oak, oleander, orchid, ornamental cabbage, osmanthus,
palm, periwinkle, petunia, philodendron, photinia, pine, pittosporum, podocarpus,
poinsettia, poplar, primrose, purple passion, pyracantha, rhododendron, rose, rose of
Sharon, salvia, sassafras, schefflera, Siberian elm, silver maple, slippery elm,
snapdragon, spirea, spruce, staghorn sumac, sweet gum, sycamore, tulip, viburnum,
wandering Jew, wild cherry, willow, wisteria, yaupon, yew (taxus), yucca and zinnia.

important: Do not apply to American elm, flowering crabapple, sugar maple, red
maple, cottonwood, redbud or weigelia as foliage injury may occur. Do not apply to
plants to be used for food or feed.

COMBINATION SPRAY WITH FUNGICIDE ON ORNAMENTAL PLANTS

Ortho® Orthene® Systemic Insect Control may be mixed with the following fungicides
(at the labet rates for both products): RosePride® Funginex® Rose & Shrub Disease
Control or Ortho® Multi-Purpose Fungicide Daconil 2787® Plant Disease Control.
Follow directions on both fabels. Do not make more than two consecutive applications
of combination spray.

COMBINATION SPRAY WITH FUNGICIDE OR FERTILIZER ON ROSES: May be
used together with ORTHO FUNGINEX® Rose Disease Control at the rates
recommended on each product label. Apply fungicides on a regular scheaule for
disease control; add ORTHENE® Systemic Insect Control only when renessary for
insect control. Do not apply more than two consecutive applications.

in combination with any of the above fungicides.

239-2461(1/6/03) 3
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FIRE ANTS

Mixing Instructions for Fire Ant Mounds On Bermudagrass, Centipedegrass,

Bahiagrass, St. Augustinegrass and Bare Ground
Sprinkling Can: 2 Tbs (1 fl 0z) per gallon of water for each mound.

HOW TO APPLY
Thoroughly wet mound and treat a 4-ft diameter area around mound.

WHEN TO APPLY
For best results apply in cool weather or in early morning or late afternoon.
Treat new mounds as they appear.

[Language for READY-SPRAY Applicator only]

HOW TO USE

Connect attached spray nozzle to garden hose. Turn water control ON/OFF valve on
top of spray nozzle to "OFF" position. Turn on water at faucet.

Using a coin or key, rotate the small product control valve located near front of nozzle
forward to the "OPEN" position.

To BEGIN spraying, point spraying nozzle toward plants and turn the water control
ON/OFF valve to "ON" position. The sprayer automatically mixes the product into the
spray stream. Spray upper and lower leaf surfaces thoroughly.

To STOP spraying, turn water control ON/OFF valve to "OFF" position. Rotate small
product control valve back to "CLOSED" position. Turn off water at faucet. To relieve
pressure on hose, turn the water control ON/OFF valve to "ON" position before
removing nozzle from hose, being careful to point nozzle away from you.

[Re-entry icon] Do not allow children or pets to come into
contact with treated surfaces until sprays have dried.

STORAGE AND DISPOSAL

STORAGE: Keep pesticide in original container. Do not put concentrate or dilute into
food or drink containers. Avoid contamination of feed and foodstuffs. Store in a cool,
dry place, preferably in a locked storage area. Do not store diluted spray.

DISPOSAL: [f empty: Do not reuse this container. Place in trash or offer for recycling if
available. If partly filled: Call your local solid waste agency or 1-800-CLEANUP for
disposal instructions. Never place unused product down any indoor or outdoor drain.

PRECAUTIONARY STATEMENTS

HAZARDS TO HUMANS & DOMESTIC ANIMALS

WARNING: Causes eye irritation. Harmful if swallowed. Do not get in eyes. Avoic
contact with skin or clothing. Aveid breathing vapor or spray mist. Wher. handling this
product, wear chemical resistant gloves, long pants, and long-sieeved shirt. When
using outdoors, spray with the wind to your back and do not use when wind speeas are
10 mph or more. Wash the outside of the gloves with soap and water before removinyg.

FIRST AID:
239-2461(1/6/03) 4
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Reference No. 6
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3/23/2021 Details for ORTHENE 97 PELLETS | US EPA

SEPALE™

Details for ORTHENE 97 PELLETS

EPA Contact Information

Search Again

You will need Adobe Reader to view some of the files on this page. See EPA's PDF page to learn more.

Provided below is the information for the product you selected. To view the label, click on the date in the Accepted Date Field. The latest label is at the

top of the list.

EPA Registration Number: 5481-8978

Company Name: AMVAC CHEMICAL CORPORATION

Address: 4695 MACARTHUR COURT, SUITE 1200
City, State Zip: NEWPORT BEACH, CA 926601706
First Registered Date: MARCH 18, 1998

Current Status (Date): Registered (MARCH 18, 1998)

Restricted Use: NO

Labels

Data Comp

Chemical

Alt Brand Name
Inactive Alt Brand Name
Transfer History

Site

Pest

EPA Reg. No. Product Name

5481-8978 ORTHENE 97 PELLETS
5481-8978 ORTHENE 97 PELLETS
5481-8978 ORTHENE 97 PELLETS
5481-8978 ORTHENE 97 PELLETS
5481-8978 ORTHENE 97 PELLETS
5481-8978 ORTHENE 97 PELLETS
5481-8978 ORTHENE 97 PELLETS
59639-91 ORTHENE 97 PELLETS
59639-91 ORTHENE 97 PELLETS
59639-91 ORTHENE 97 PELLETS
59639-91 ORTHENE 97 PELLETS
59639-91 ORTHENE 97 PELLETS
59639-91 ORTHENE 97 PELLETS
59639-91 ORTHENE 97 PELLETS

59639-91 ORTHENE 97 PELLETS

row(s) 1-150f 16 v | Next

\ersion: 2.4.1.1

TEMPLATE UPDATED ON
11 DECEMBER 2016

Accepted Date
June 08,2015 (PDF)

April 16,2014 (PDF)

March 27,2013 (PDF)

October 07, 2012 (PDF)

December 07, 2011 (PDF)
April 20,2009 (PDF)

March 26, 2009 (PDF)

April 25, 2007 (PDF)

December 15, 2005 (PDF)

August 24, 2005 (PDF)

January 07, 2004 (PDF)

July 26,2002 (PDF)

July30, 2000 (PDF)

July 09,1999 (PDF)

June 29, 1999 (PDF)

https://iaspub.epa.g oviapex/pesticides/f?p=PPLS:8:9232907979662::NO::P8_PUID,P8_RINUM:5263,5481-8978
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e 59,399/ 7-30-2000 s

Pla::e.nid Instructions on reverse before completing form. Form Approved. OMB No. 2070-0060
P United States | Registratlon OPP Identifier Numbar
YIEPA Environmental Protection Agency Amendment 266795
. Washington, DC 20460 + | Other J
‘Application for Pesticide - Section |
1. CompanylProduct‘ Number 2. EPA Product Managg_r,l,\u_\, :.,:. 3. Proposed Classification
59639-91 - Marilyn Mautz
DNone D Restricted
4, Company/Product {Name) PM#
Orthene 97 Pellets 4
§. Name and Address of Applicant finglude ZIP Code) -] 6. Expedited Review. In accordance with FIFRA Section 3(c)(3)
Valent USA Corpor ation | ibl{i}, my product is similar or idﬁﬁmmmn and labeling
1333 N. California Blvd. Suite 600 tor :
Walnut Creek, CA. 94596 EPA Reg. No. U39
Check if this is & new addrass Product Name
Section - I!
D Amendment - Explain below. D Final printed labels in response to
Agency letter dated
D Resubmission in response to Agency letterdated ___ D "Me Too* Application.
Notification - Explein below. l:l Other - Explain below,
Explanation: Use sdditional pagels) if r y. (For saction | and Section IL.}
Notification:

Included the Western Flower Thrips pest. Deleted tank mixes for Ambush
and Pounce. Added trademark registration for the term "Eggs/Deadhatch".

Section - i

1. Matetrial This Product Will Be Packaged in:

Child-Resistant Packaging Unit Packaging Watar Soluble Packaging 2. Type of Container
E Yos* B Yes B Yes Metal
Plastic
No | No No Glass
, . If *Yos" No. per If *Yes" No. per Paper
* Certification must | jnit Packag i i i
A ging wgt., container Package wgt containes Other (Specity)
ba submitted E | e
3. Location of Net Contents information 4. Sizels) Retail Container S. Location of Label Directions
i On Labe!
D Label D Container { On Laheling accompanying product
6. Manner in Which Label is Affixed to Product Lithograph D Other
Paper glued
Stenciled

Section - IV

1. Contact Point [Complete items directly below for identification of individual to be contacted, if necessary, to process this epplication. )

Na . Title Telephona No. {include Area Code)
Theryl D. Miller Labeling Specialist (925) 2562784
Certification €. Date Application
| certify that the statements | heve made on this form and all ettachments thereto are trus, accurate and complete. Recplved
| acknowledge that any knowingly false or rmsload' ing statement mav be pumshobla by fine or ampnsonme'\’ ble « (Stamped)
both under appliceble jaw. o g ‘ ¢ |
2. Signature 3. Tido o Coeees ‘
M D W s pawtn Al ‘-'tabeiling specialist + svess Yenae
a4 : : .
4. Typed Name 5. Date saae
Cheryl D. Miller . “eves
July 19, 2000 vess

EPA Form 8570-7 (Rev. 8-34} Previous editions ere obsolete. White - EPA Flle Copy (original} Yellow - Applicant Copy
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July 19, 2000

Attachment to OPP ID: 266795

ORTHENE® 97 PELLETS
EPA Reg. No.: 59639-91

Notification: 1) Defining Western Flower Thrip pest on Cotton. 2) Deleted tank mixes
for Ambush and Pounce. 3) Addition of the trademark registration for the term
Eggs/Deadhatch.

On behalf of Valent U.S.A. Corporation,  certify that this notification is consistent with the
provisions of PR Notice 98-10 and EPA regulations at 40 CFR 152.46, and no other
changes have been made to the labeling or the confidential statement of formula of this
product. understand that it is a violation of 18 U.S.C. Sec. 1001 to willfully make any false
statement to EPA. | further understand that if this notification is not consistent with the
terms of PR Notice 98-10 and 40 CFR 152.46, this product may be in violation of FIFRA
and | may be subject to enforcement action and penalties under sections 12 and 14 of
FIFRA.

VW N JAISIATPN

Cheryl D. Miller _

Labeling Specialist

Valent U.S.A. Corporation

1333 N. California Blvd., Ste. 600
Walnut Creek, CA 94596
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VALENT®
>
o
\t»“‘

ORTHENE?® 97 Pellets -

(SOLUBLE INSECTICIDE)

Active Ingredient By WL
Acephate (O,S-Dimethy! acetylphospharamidothicate) ............ ... ... . .. ... .. .. 97%

Otheringredient . ... e _3%

1= = O O O U 100%

Mfg. in accordance with U.S. Pat. No. 5,464,623, Pat. Pending

KEEP OUT OF REACH OF CHILDREN

CAUTION
SEE NEXT PAGE FOR ADDITIONAL
PRECAUTIONARY STATEMENTS

NET WEIGHT 1 POUND

lllll

-----
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PRECAUTIONARY STATEMENTS
HAZARDS TO HUMANS & DOMESTIC ANIMALS

CAUTION -

Harmful if swallowed. Causes eye irritation. Avoid contact with eyes, skin and clothing. Avoid breathing dust
or spray mist. Wash hands thoroughly after handling. Do not allow children or pets to come into contact with
treated areas until sprays have dried.

STATEMENT OF PRACTICAL TREATMENT: Acephate is an organophosphate, cholinesterase inhibitor.
If swallowed: Drink 1 or 2 glasses of water (or milk) and induce vomiting by touching the back of the throat
with finger. If possible contact a physician, Poison Control Center, or emergency center
before inducing vomiting. Do not induce vomiting or give anything by mouth to an
unconscious person. Take person and product container to the nearest emergency treatment

center.
If in eyes: Wash eyes with fresh water for 15 minutes. Ifirritation continues, see a doctor.
If on skin: Wash skin with plenty of soap and water. .
If inhaled: Remove persen from exposure area.

Note to Physicians: Emergency information - call 1-800-892-0099. Acephate is cholinesterase inhibitor. If
signs of cholinesterase inhibition appear, atropine is antidotat. 2-PAM may also be used in conjunction with
atropine but should not be used alone.

PERSONAL PROTECTIVE EQUIPMENT (PPE):

Applicators and other handlers must wear: long-sleeved shirt and long pants, waterproof gloves, shoes
plus socks and chemical-resistant headgear for overhead exposure.

Discard clothing and other abscrbent materials that have been drenched or heavily contaminated with
this product’s concentrate. Do not reuse them. Follow manufacturer's instructions for cleaning/maintaining
PPE. If no such instructions for washables, use detergent and hot water. Keep and wash PPE separately from
other taundry.

USER SAFETY RECOMMENDATIONS
Users should:

. Wash hands before eating, drinking, chewing gum, using tobacco or using the toilet.

. Remove ciothing immediately if pesticide gets inside. Then wash thoroughly and put on clean
clothing.

. Remove PPE immediately after handling this product. Wash the outside of gloves before

removing. As soon as possible, wash thoroughly and change into clean clothing.

ENVIRONMENTAL HAZARDS: o
This pesticide is toxic to birds. Do not apply directly to water, or to areas where surface water is presert or
to intertidal areas below the mean high water mark. Do not contaminate water by cleaning of equmment or
disposal of wastes. Cover or soil-incorporate spills.

(SR

This product is highly toxic to bees exposed o direct treatment or residues on bloomirig crops or wetedq Do
not apply this product or allow it to drift to blooming crops or weeds if bees are visiting the t'eatmont area.

I}

Page 2
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BELL

PEPPERS

TABLE 15. Peppers - Bell - Recommendations for Use

RATES OF
PESTS ORTHENE 97 DAYS TO
APPLICATION METHOD CONTROLLED PELLETS REMARKS HARVEST
PER ACRE
FOLIAR Grasshoppers 1/4t0 1/2 Ib. Apply when eggs or insects 7
(4to8oz) first appear.
By Ground: 25to 150 R X
A of 8 epeat as necessary to
gals/A of spray Cabbage Looper 11216 1.0 Ib. mamtain nsectpest.
By Air: Minimum of 3 Green Peach Aphid (8to 16 0z.) populations below
galsJA of spray Tobacce Hornworm economically damaging
(minimum of 5 gals /A numbers.
in CA). European Corn Borer 3/4t0 1.0,
(1210 16 0z.)
USE PRECAUTION:
Do not apply more than 2-1/8 Ibs./A (2 Ibs. ai) per season. -
NON-BELL
FOR USE IN MIDWESTERN, EASTERN STATES AND PUERTO RICO ONLY.
TABLE 16. Peppers - Non-Bell - Recommendations for Use
RATE OF
PESTS ORTHENE 97 DAYS TO
APPLICATION METHOD CONTROLLED PELLETS REMARKS HARVEST
PER ACRE
FOLIAR Aphids 172 b, Repeat at 7 to 10 day spray 7
(8 0z.) intervals as necessary.
By Ground: 40to 150
gals /A of spray.
USE PRECAUTION:
Do not apply more than 1.0 Ib.JA (1.0 Ib. ai) per season.
Page 19

55
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Reference No. 8
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page 2

EPA Reg. No. 239-2632 S o = 9/ ‘

3. Submit two copies of the revised final prlnted label
before you release the product for shipment.

If these conditions are not complied with, the registration
will be subject to cancellation in accordance with FIFRA gec. 6(e).

Your release for shipment of the product constitutes acceptance of
these conditions.

A stamped copy of the label is enclosed for your records.

Sincerely,

I

Marilyn Mautsz

Biclogist

Insecticide-Rodenticide Branch

Registration Division {7504C) {
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For Home Use Only

Gives quick knockdown and kill of fire ant workers within hours.
Colonies. are destroyved within 3 to.7 days. Fire ant workers

: track the powder deep into the mound where it also kills the
queens, destroying the mound. . S

DIRECTIONS FOR USE: It is a viclation of Federal law to use this
product in a manner inconsistent with its labeling.

READ ENTIRE LABEL. USE STRICTLY IN ACCORDANCE WITH LABEL
PRECAUTIONARY STATEMENTS AND DIRECTIONS.

IMPCRTED FIRE ANTS, Red Harvester Ants and Pavement Ants in home
lawns and around ornamental plantings:

Sprinkle 3 teaspoonfuls dry powder over each mound. DO NOT WATER
IN. Treat new mounds as they appear. For best results, apply

. when ants are active. BApplications during prolonged hot or dry
conditions may be less effective. ' Try not to disturb mounds :
while treating. D¢ not apply during z heavy dew or just before a
rain. Repeat treatment if ants reappear. : )

USE ON LAWNS

Fall Armyworm, Leafhoppers, Sod Webworms, Greenbug, Mole Crickets
on Home Lawns: Use a hose-end or tank-type sprayer. Spray when
insects are present or damage is first noticed. Apply 6 gazls. of
spray per 1000 sg. ft. Repeat if reinfestation occurs.

PEST . Tbs. To Apply Ths. To Apply
Per 2 gals. of | Per 6 gals. of
water - ) water

N Greenbug, Fall |2-1/4 Tbs. 6-3/4 Tbs.

Armyworm,

Leafhoppers,

Sod Webworms

Mole Crickets | 4-1/2 Tbs. 13-1/2 Tbs. .

NOTE: Keep children and domestic animals off treated areas until
these areas are completely dry.

STORAGE AND DISPOSAL

STORAGE: Keep pesticide in original container. Do not put
concentrate or dilute into food-or drink containers. Store in a
cocl, dry place, preferably in a locked storage area. Do not
store diluted -spray.

QRTHENE Fire Ant KHler Formula I
EPADFT February 28, 1998

|..--.-----.IIIIIIII--IIIIII--lnlI-Il-I-ﬂ-------_----ﬂ-!l-li_
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Z

DISPOSAL: Securely wrap partially filled or empity container in
several layers of newspaper and discard in trash. Do not reuse
container. !

PRECAUTICNARY STATEMENTS
HAZARDS TO HUMANS & DOMESTIC ANIMATLS

CAUTION: Harmful if swallowed. Causes meoderate eye irritation.. .

Avold contact with eves, skin and clothing. Avoid breathing dust.

or spray mist. When handling this product, wear chemical

resistant gloves, long pants, and long sleeved shirt. When using

outdoors, spray with the wind to your back and do not use when —
wind speeds are 10 mph or more. Wash the cutside of the gloves = = =~
with soap and water before removing. [Re-entryl: Do not allow
children or pets to come into contact with treated surfaces until
sprays have dried.

FIRST AID: If swallowed --immediately telephcone a poison control .
center, emergency treatment cenhter or a physician for advice. S -
doctor, or. transport. the patient to the nearest hospital. DO NOT ’
make person vomit unless directed to do so by medical personnel.

If medical advice cannot be obtained, then immediately take -
person and prodiuct container to an emergency treatment center or
hospital. If in eyes - Flush eyes with plentyv of water. Caill a .
physician if irritation persists. Note to Physicians: Emergency
Information --call 1-800-225-2883. Acephate is a cholinesterase
inhibitor. Atropine is antidotal. 2-P2M is alsc antidotal .and .
may be used in conjunction w1th atropine but should not be used .
alone.

ENVIRCNMENTAL HAZARDS: This pesticide is toxic to birds. Do not

apply directly to water. Do, not contaminate water by cleaning of
equipment or disposal of wastes. Cover or soil-incorporate C e =
spills. This product is highly toxic to bees exposed to direct .
treatment or residues on blooming plants. . Do nhot apply this -
product or allow it to drlft to bloomlng plants lf bees are L
visiting treatment area.

NOTICE: Buyer assumes all responsibility for safety and use not
in accordance with directions.

& Questions, Comments or medical Information?
Call 1-800-225-2883  http://www.orthe.com

®Trademark of Monsanto Company
GMonsanto Company. 1998

ORTHENE Fire Ant Killer Formula li
EPA.DFT February 28, 1996
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Reference No. 9
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Reference No. 10a
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3/23/2021

Details for ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR | US EPA

SEPA S e

Details for ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15

GRANULAR

EPA Contact Information

Search Again

You will need Adobe Reader to view some of the files on this page. See EPA's PDF page to learn more.

Provided below is the information for the product you selected. To view the label, click on the date in the Accepted Date Field. The latest label is at the

top of the list.

EPA Registration Number: 5481-8977

Company Name: AMVAC CHEMICAL CORPORATION
Address: 4695 MACARTHUR COURT, SUITE 1200
City, State Zip: NEWPORT BEACH, CA 926601706
First Registered Date: OCTOBER 12, 1994

Current Status (Date): Registered (OCTOBER 12, 1994)
Restricted Use: NO

Labels

Data Comp

Chemical

Alt Brand Name
Inactive Alt Brand Name
Transfer History

Site

Pest

EPAReg.No. Product Name Accepted Date

5481-8977 ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR  August 13,2012 (PDF)

59639-87 ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR  September 11, 2007 (PDF),

59639-87 ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR  March 29, 2007 (PDF)

59639-87 ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR  July 26,2002 (PDF)

59639-87  ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR
59639-87  ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR
59639-87  ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR
59639-87  ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR
59639-87  ORTHENE TURFGRASS & CONTAINER GROWN NURSERY STOCK 15 GRANULAR

1-9

\ersion: 2.4.1.1

TEMPLATE UPDATED ON

11 DECEMBER 2016

January 15, 1999 (PDF)

December 22, 1998 (PDF)

October 28, 1998 (PDF)

January 02, 1997 (PDF)

October 12, 1994 (PDF)

https://iaspub.epa.g oviapex/pesticides/f?p=PPLS:8:9232907979662::NO::P8_PUID,P8_RINUM:29580,5481-8977
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Reference No. 10c
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5963987

2o )

Pleaso road rmrmfjlom on reverse befors completing fo.
9EEPA
A Y4

United States

Environmental Protection Agency
Washington, DC 20460

-

Form Approved. OMB No. 2070-0080, Approvel expires 05-31-98
| | Registration

/-15-94 (o]

OPP Identifier Numbar

255236

Amendment
Other

Application for Pesticide - Section |

1. Company/Product Number
5963987

2, EPA Product Manager
Tina Levine

3. Proposed Classification

4. Company/Product {Name)
PINPOINT 15 Granular

PM#
JAL

DNone D Restrictad

§. Name and Address of Applicant {lnc/ude ZIP Code)

Valent U.S.A. Corporation

1333 N. California Blvd., Ste 600
Walnut Creek,CA 94596

D Check if this is 8 new eddress

to:
EPA Reg. No.

6. Expedited Review.
{B)}i}, my product is similar ar identical in compositicn and {abeling

In accordance with FIFRA Section 3{c)(3)

Product Name

Section - I -

D Amendmaent - Explain below.

( I Resubmission in response to Agency letter dated

Notification - Explain below.

[]

Final printed labels in response toU m

Agency letter dated

D "Me Too" Application.
D Other - Explain below.

WS

Explanation: uUse additional page(s) if necessary. (For saction | and Section 1l.)

Addition of a descriptive statement to front panel.

Section - Il

1. Material This Product Will Be Packaged In:

Child-Resistant Packaging Unit Packaging

Water Soluble Packaging

2. Type of Container

D Label D Container

H Yes® B Yes B Yes Mata.l

& e o G
Ibe";e!: grf:rc;?ttei g’” must ILflni;(?’sackaging wgt. ?:ﬁl';ier:er gac\lg:.a wgt ?c?r.ltziar:er ;‘:::: (Specify)
3. Location of Net Contants Information 4, Size(s) Retail Container : 6. Location of Labe! Directions

On Labal
On Labeling accompanying product

6. Manner in Which Label is Affixed to Product

Lithograph
Paper
Stenciled

D QOther

lued

Section - IV

T ¥
(RN SN N
[y

1. Contact Point [Comiplete items directly below for identification of individual to be contacted, if necessary, to process this application.)

N .
"M®Elizabeth J. Weibert

Title

Registration Compliance Analysf

Telephone No. (Include Argp (C,ogigl
(925-256- 2791)

both undar applicable law.

Certification
| certify that the statements | have made on this form and all attachmants thereto are true, accurate and complete.
| acknowledge that any knowingly false or misleading statament may bs punishable by fine or imprisonment or

6. Date Apphcauon ::

'Ra<aived
itiL e

(Stamped] ..’

. %,{;QL -
abeth J. Welbert

3, Title Cen
Registration Compliance Analyst el

+E8 8
8, Date

December 31, 1998

EPA Form 8570-1 [Rev. B-94) Previous editions are obsolete.

White - EPA Fils Copy {original)

Yellow - Applicant Copy
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VALENT®

4

PINPOINT™ 15 Granular

An Qrthene® Granular Insecticide For Use On Container Grown Nursery Stock and
Ants In Turfgrass and Non-Crop Areas.

GIVES FAST EFFECTIVE CONTROL

Active Ingredient By Wt.
* Acephate (O, S-Dimethyl acetylphesphoramidothicate) . . ... . ... ... e 15%
Inert Ingredients

* U.S. Pat. Nos. 5,298,501; 5,369,100, 5,352 674
ORTHENE® - reg. TM of Monsanto Company for acephate insecticide.

KEEP OUT OF REACH OF CHILDREN

CAUTION

SEE NEXT PAGE FOR ADDITIONAL PRECAUTIONARY STATEMENTS.

NET WEIGHT 10 POUNDS

yyyyyy

NOTIFICATIOR
JAN 15 199

T AR T T B e Lt

.....
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PRECAUTIONARY STATEMENTS
HAZARDS TO HUMANS AND
DOMESTIC ANIMALS

CAUTION: Harmful if swallowed or absorbed through skin. Causes moderate eye irritation. Avoid

contact with skin, eyes or clothing. Wash thoroughly with scap and water after handling. Do not allow
children or pets to come into contact with the treated areas until the foliage has dried following irrigation.

STATEMENT OF PRACTICAL TREATMENT: Acephate is an organophosphate, cholinesterase

inhibitor.

If swallowed: Call a physician or Poison Control Center. Drink 1 or 2 glasses of water and
induce vomiting by touching back of throat with finger. Do not induce vomiting or
give anything by mouth, to an unconscious person or convulsing person. Take
person and product container to the nearest emergency treatment center.

If on skin: Wash with plenty of soap and water. Get medical attention.

If in eyes: Flush with plenty of water. Call a physician if irritation persists.

Note to Physicians:  Emergency Information - call 1-B00-892-0099. Acephate is a cholinesterase
inhibitor. 1f signs of cholinesterase inhibition appear, atropine is antidotal. 2-PAM
may also be used in conjunction with atropine, but should not be used alone.

Personal Protective Equipment (PPE):
Applicators and other handlers must wear: long-sieeved shirt and long pants, waterproof gloves, and
shoes plus socks.

Follow manufacturer's instructions for cleaning/maintaining PPE. If no such instructions for washables, use
detergent and hot water. Keep and wash PPE separately from other laundry.

USER SAFETY RECOMMENDATIONS

Users should:

* Wash hands before eating, drinking, chewing gum, using tobacco or using the toilet.

Remove clothing immediately if pesticide gets inside. Then wash thoroughly and put on clean
clothing.

Remove PPE immediately after handling this product. Wash the outside of gloves before
removing. As soon as possible, wash thoroughly and change into clean clothing.

*

ENVIRONMENTAL HAZARDS

This pesticide is toxic to birds. Cover or soil incorporate spills. Do not apply directly to water, or to areas
where surface water is present or to intertidal areas below the mean high water mark. Do not contaminate
water when disposing of wastes or equipment washwaters.

DIRECTIONS FOR USE

It is a violation of Federal Law to use this product in a manner inconsistent with its labeling.

READ ENTIRE LABEL. USE STRICTLY IN ACCORDANCE WITH PRECAUTIONARY STATEMENTS
AND DIRECTIONS AND WITH APPLICABLE STATE AND FEDERAL REGULATIONS.

Do not apply this product in a way that will contact workers or other persons, either directly or through drift.
Only protected handlers may be in the area during application. For any requirements specific to ybur’Stéte RERES
or Tribe, consult the agency responsible for pesticide regulation. » AR

’ s
o ¥
1

3 oy

Page 2 o
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AGRICULTURAL USE REQUIREMENTS

Use this product only in accerdance with its labeling and with the Worker Protection Standard, 40
CFR part 170. This Standard contains requirements for the protection of agricultural workers on
farms, forests, nurseries, and greenhouses, and handlers of agricultural pesticides. It contains
requirements for training, decontamination, notification, and emergency assistance. It also contains
specific instructions and exceptions pertaining to the statements on this label about personal
protective equipment (PPE), and restricted-entry interval. The requirements in this box only apply to
uses of this product that are covered by the Worker Protection Standard.

Do not enter or allow worker entry into treated areas during the restricted-entry interval (REI) of 12
hours.

PPE required for early entry to treated areas that is permitted under the Worker Protection Standard
and that involves contact with anything that has been treated, such as plants, soil, or water, is:
coveralls, waterproof gloves, shoes plus socks.

NON-AGRICULTURAL USE REQUIREMENTS
The requirements in this box apply to uses of this product that are NOT within the scope of the
Worker Protection Standard for agricultural pesticides (40 CFR Part 170). The WPS applies
when this product is used to produce agricultural plants on farms, forests, nurseries or
greenhouses.

For other uses, do not enter treated areas until any dusts have settied, or for those areas where
irrigation is required following treatment, until treated areas have dried.

Page 3
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......

UPL NA Exhibit 2007 - Page 268 of 340
Tide v. UPL NA - IPR2020-01113



DISCLAIMER, CONDITIONS OF SALE,
LIMITED WARRANTY
AND LIMITATION OF LIABILITY

IMPORTANT: Read the entire Lahe! including this Disclaimer, Limited Warranty and Limitation of Liability before using this
product, jf the terms are not acceptable, return the unopened product within 15 days of purchase.

RISKS OF USING THIS PRODUCT

It is impossible to eliminate all risks associated with the use of this product. Such risks include, but are not limited to,
injury to plants and crops to which this preduct is applied, lack of controt of the target pests or weeds, resistance, injury
caused by drift, and injury to rotational crops caused by carryover in the soil. Such risks of crop injury, non-perfarmance
or other unintended consequences are unavoigable and may result because of such factors as weather, soil conditions,
moisture conditions, irrigation practices, presence of other materials, cultural practices or the manner of use or
application, all of which are factors beyond the control of Vaient. All such risks shall be assumed by the Buyetr.

Valent shall not be responsibie for losses or damages resulting from use of this product in any manner not set forth on the
label. User assumes all risks associated with the use of this product in any manner or under conditions not specifically
directed or approved on the label.

LIMITED WARRANTY

Valent warrants that this product conforms to the chemical description on the label and is reasonably fit for the purposes
stated in the label, under average use conditions, when used strictly in accordance with the label and subject 1o the Risks
of Using This Product described above.

DISCLAIMER OF ALL OTHER WARRANTIES

VALENT MAKES NO OTHER EXPRESS OR IMPLIED WARRANTY OF FITNESS OR OF MERCHANTABILITY OR ANY OTHER
EXPRESS OR IMPLIED WARRANTY. No agent or representative of Valent or Seller is authorized to make or create any-
other express or implied warranty. .

LIMITATION OF LIABILITY

In no event shall Valent or Seller be liable for any incidental, consequential, indirect or special damages resulting from the
use or handling of this product. THE EXCLUSIVE REMEDY OF THE USER OR BUYER, AND THE EXCLUSIVE MAXIMUM
LIABILITY OF VALENT OR SELLER FOR ANY AND ALL CLAIMS, LOSSES, INJURIES OR DAMAGES [INCLUDING CLAIMS
BASED ON BREACH OF WARRANTY, CONTRACT, NEGLIGENCE, TORT, STRICT LIABILITY OR OTHERWISE} RESULTING
FROM THE USE OR HANDLING OF THIS PRODUCT SHALL BE THE RETURN OF THE PURCHASE PRICE OF THIS
PRODUCT OR, AT THE ELECTION OF VALENT GR SELLER, THE REPLACEMENT OF THIS PRODUCT.

NO AMENDMENTS

Valent and Seller offer this product, and Buyer and User accept it, subject to the feregoing Disclaimer, Conditions of Sale,
Limited Warranty and Limitation of Liability, which may not be modified by any oral or written agreement.

PROMPT NOTICE OF CLAIM

Valent must have prompt notice as soon as Buyer or User has reason to believe they may have a claim (not to exceed
twenty-one days from date of appiication} so that an immediate inspection of the affected property and growing crops
can be made. Unless Buyer and Users shall promptly notify Valent of any claims, they shall be barred from obtaining any
remedy.

TANK MIXES

NOTICE: Tank mixing or use of this product with any other product which is not specifically and expressly authorized by
the label shall be the exclusive risk of user, applicator and/or application advisor.

Read and follow the entire label of each product to be used in the tank mix with this product.

»
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Reference No. 11
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3/23/2021 Details for GULF MOTH PROOFER | US EPA

SEPA s

Agency

Details for GULF MOTH PROOFER

EPA Contact Information

Search Again

You will need Adobe Reader to view some of the files on this page. See EPA's PDF page to learn more.

Provided below is the information for the product you selected. To view the label, click on the date in the Accepted Date Field. The latest label is at the
top of the list.

EPA Registration Number: 239-2537

Company Name: THE SCOTTS COMPANY
Division Name: D/B/A THE ORTHO GROUP
Address: 14111 SCOTTSLAWN ROAD

City, State Zip: MARYSVILLE, OH 43041

First Registered Date: OCTOBER 03, 1985
Current Status (Date): Cancelled (MAY 01, 1987)
Restricted Use: NO

Labels

Data Comp
Chemical

Alt Brand Name

Inactive Alt Brand Name

Transfer History
Site
Pest
EPAReg.No. Product Name Accepted Date

239-2537 GULF MOTH PROOFER  November 12, 1987 (PDF)

729-15 GULF MOTH PROOFER  October 30, 1969 (PDF),

1-2

\ersion: 2.4.1.1

TEMPLATE UPDATED ON
11 DECEMBER 2016

https://iaspub.epa.g oviapex/pesticides/f?p=PPLS:8:9232907979662::NO::P8_PUID,P8_RINUM:43138,239-2537
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. P o C e . o /)"? e/ ]) 2

3 . P ; \ EPA REGETRAN, I 10, DATE OFISSUANCE
S © - US ENVIRONMENTAL PROTECTION AGENCY ,
‘ - . OFFICE OF PESTICIDES PROGRAMS 239-2537 MOveEmMBER 12,198 7
X REGISTRATIQN DIVISION (75-767/ TERM OF ISSUANCE . . T
WASHINGYON, DC 20460 Untrl ,ép
Iz

NAME OF PESTICIDE PRODUCT
REREGISTRATION

(Undee the Federal {nsecticide, Fungicide,
and Redenticide Act. as amended)

NOTIéE OF PESTICIDE: % REGISTRATION |
Ortho. Insuct & Pisease Control

Formula IT°

HAME AND ADDRESS OF REGISTRANT (Includa ZIP code)

- 1

Chevron Chemical Company
Ortho Consumer Products Division
P.0O, Box 4010
Richmond CA  94806-0010
L -

HOTE: Changes in labeling fofmula differing in substance [rom that accepted in connection with this registration must be
submitted to and accepted by the Registration Division prior to use of the label in commerce, In any correspondence on this
product always refer to the above U.S. BPA registration number,

On the bacis &f informatlion furnished by the registrant, the above named pesticide is hereby Regislered /Reregistered under
the Federal Insecticide, Fungicide, and Redenticide Act.

A copy of the labeling accepied in conncction with this Registration/Reregistration is relurned herewith.

Registration is in no way Lo be construed as an indorsement or approval of this preduct by this Agency. In order Lo protect
heaith and the eavironment, the Administrator, on his metion, may at any time suspead or cancel the registration of a pest-
icide in uccordance with the Act. The acceptance of any name in connection with the registration of a product under this
Act is not Lo be conslrued as giving the registrant a right to exclusive use of the name or to its use if it has been covered
by others.

This prodnct is conditionally registered in accordance with FIFPA
acction 3{(c}(7)(A} provided that you:

1. Subpit/cite all data required for reqgintration/rereagistration
of vyour product under FIFRA section 3(c)(5) when the Agency reduires all
registrants of similar products tc submit such data.

2. HMake the labeling changes listed below hefore vou release the product
for shipment:

a. hdd the phrase "FPA Registration WNo. 23%-25"7,"

b. On the top of the front panel of your lahkel add the following
statement:

Not to be sold, offered for sale, held for sale,
shipped, delivered for shipment, offerecd for

. delivery, or received after December 31, 1988,

3 Hot For use after March 31, 1983,

. D ATTACHMENT IS APPLICABLE

SIGHATURE OF APPROVING OF FICIAL ﬂé . |1A~:; ’61_’ %&')’zd@f%" DATE/// / Z/ 87

3. EPA Form 8570.6 {Rav. 5.76) PREVIOUS EDITION MAY BE USED UNYIL SOPPLY 18 EXHAUSTE O.

15893: I:Edwaids: E-41KENCO: 11/4/87111 /17/87 1 rw: vor eks rw: s
R:15895: Edwards: E-4:KENCO: 11 /09/8711 1/19/87; aws JH: aw

EPRLI T A TP L7 F10 I T N LR T I OV S S S T TR 1A Py |

UPL NA Exhibit 2007 - Page 280 of 340
Tide v. UPL NA - IPR2020-01113



UPL NA Exhibit 2007 - Page 281 of 340
Tide v. UPL NA - IPR2020-01113



UPL NA Exhibit 2007 - Page 282 of 340
Tide v. UPL NA - IPR2020-01113



Reference No. 13
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3/23/2021 Details for GUSTAFSON ACEPHATE 90 SEED PROTECTANT | US EPA

2} United Statos
vEm Ervironmental Prosection
Agency

Details for GUSTAFSON ACEPHATE 90 SEED PROTECTANT

EPA Contact Information

Search Again

You will need Adobe Reader to view some of the files on this page. See EPA's PDF page to learn more.

Provided below is the information for the product you selected. To view the label, click on the date in the Accepted Date Field. The latest label is at the

top of the list.

EPA Registration Number: 7501-137

Company Name: GUSTAFSON LLC

P.O. Box: 660065

City, State Zip: DALLAS, TX 75266

First Registered Date: OCTOBER 24, 1989

Current Status (Date): Cancelled (SEPTEMBER 30, 1991)
Restricted Use: NO

Labels

Data Comp

Chemical

Alt Brand Name

Inactive Alt Brand Name
Transfer History

Site

Pest

There's no label.
\ersion: 2.4.1.1

TEMPLATE UPDATED ON
11 DECEMBER 2016

https://iaspub.epa.g oviapex/pesticides/f?p=PPLS:8:9232907979662::NO::P8_PUID,P8_RINUM:1115,7501-137
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3/23/2021

United States
aEmcm Fonmental Prosection
Agency

Details for ISOTOX INSECT KILLER FORMULA Il | US EPA

Details for ISOTOX INSECT KILLER FORMULA 111

EPA Contact Information

Search Again

You will need Adobe Reader to view some of the files on this page. See EPA's PDF page to learn more.

Provided below is the information for the product you selected. To view the label, click on the date in the Accepted Date Field. The latest label is at the

top of the list.

EPA Registration Number: 239-2575
Company Name: THE SCOTTS COMPANY
Division Name: D/B/A THE ORTHO GROUP
Address: 14111 SCOTTSLAWN ROAD

City, State Zip: MARYSVILLE, OH 43041
First Registered Date: NOVEMBER 12, 1987

Current Status (Date): Cancelled (JULY 29, 1999)

Restricted Use: NO

Labels

Data Comp

Chemical

Alt Brand Name

Inactive Alt Brand Name
Transfer History

Site

Pest

EPA Reg. No. Product Name

239-2575 ISOTOXINSECT KILLER FORMULALII

239-2575 ISOTOXINSECT KILLER FORMULAII

\ersion: 2.4.1.1

TEMPLATE UPDATED ON
11 DECEMBER 2016

Accepted Date
October 19, 1989 (PDF)

November 12, 1987 (PDF)

https://iaspub.epa.g oviapex/pesticides/f?p=PPLS:8:9232907979662::NO::P8_PUID,P8_RINUM:1682,239-2575
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( (

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

OCT 19 jog-

R DRI W COU S R SR XM TR
b Caeenrer Froecnets Ftedioses
Pt Sar iahiio Ave o
o' !“.)- bl\llv
Ciereend ) GF 0 GaRG0 - e
LIERETE B
S e D Ace gyt te e Jr s tioe Stanetals

tapton jrvect Bilice: torratia 111
Pedoe tarratlop e, PN=U5TY

Your Labelia, Tabmfeged stavy 31, Yok

The aabeling reierrod te above, submitred in connection witn
recistration under the Federal Insecticide, Fungicide, and Kodenticids
Act (H1FRa), is accentable, provided that vou submit tive (5) covies of
wour 1inal printec labeling iucorporating the following correction tefare
vou release the product for shiprent.,

r Delete the ielloving statemepts from the lakel:
Not to he sold, oftered for sale, held tor
gal~, <hipped, delivered for shipment, offered

for delivery, or received after December 131,
14KFL, Mot for uce after March 31, 1989,

52814:1:JohnsonE-Y:KENCO:10/17/89:11/28/8Y:A8:8W:V0:CT

CONCURRENCES
syMpoL
................. elacecncnsinvananvicdinnsrtatenderniss ) 4900009000 00dddoe s omncassenritec]averstetoasnedsnnfonnttssrstvnangitshosatstssamecaser
SURANAME
DATE h
EPA Fem 1320-1 (12-70) . OFFICIAL FILE COPY
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/i}:' i ./ } -
; X

( EPA REGISTRATION |*7 DATE OF IéSUANCE -
US ENVIRONMENTAL PRO{  ON AGENCY
OFFICE OF PESTICIDES r.:AGRAMS, 239-2575  “, Novenbor [_ZI 1987
REGISTRATION DIVISION (75-767) TERM OF ISSUANCE
WASHINGTCN. DC 20460

.11 Rereoistration

NAME OF PESTICIDE PRODUCT

NOTICE OF PESTICIDE: ] REGISTRATION

REREGISTRATION

-
v
-

Isotax Insect Xilley Iorreula
(Under the Federal lnseceicide, Fungicide,
and Rodewticode Act, ax amcaded)

NAME AND ADDRESS OF REGISTRANT f(include ZIP code)

~ -

Shevpe o Thorical Cnrpaey

Ay el Cenaurer Sroeducts Nivision

2

TR RV T PR

L N

NGTE: Changes in labeling formula differing in substance [rom that accepled in connection with this registration must be
submitted to and accepted by the Registralion Division prior to use of the tabel in commerce, In any correspondence on this
product always refer to the above U.S. EPA registration number,

On the basis af information furnished by the registrant, the above named pesticide is hereby Registered/Reregistered under
the Federal Insecticide, Fungicide, and Rodenticide Act.

A copy of the labeling accepted in connu-tion with this Regislration/Reregistration is returned herewith,

Registralion is in no way to be construed as an indorsement or appeoval of this product by this Agency. In order Lo protect
health and the environment, the Administrator, on his motion, may al any time suspend or cancel the registration of a pest-
icide in accordance with the Act. The acceptance of any name in connection with the registration of a product uader this
Act is not to be construed as giving the registrant a right to exclusive use of the name or te its use if it has been covered
by others,

This wroduet 15 zoeditic 1lly reasisteres” in accordance wish VITDY
sectine WY (7Y (4) wrowidlel that o

1. Culsdt/eite all Gata raovired for reaistration/reraaisiratic-
of vour rrorluct undey FIIRA section 3(e) (%) vihen the Accnev roonireg ab
reqgictranrs f <igilar swolducts o subrit cuch

data.

2 Var: o the Jaiel:ipe anae: Yisted Yolow tefere von release tre o) oduct

for zhiprent:
Je A She phirase fUNA registration De, 23020576 8

e i MV gy s oYy Prvier nansY o oveen lalul o2dd o the followinag

PR P o

It to b oaal T, ot feyod Ty

tate, Leld for =aie,
A, o fered ‘or
dalivery, or reecervel after Cacorher 31, 1088,
tarely 1Y, 1w,

slipped, colivero b Tey rhi o

Hot far wese 0 teg

D ATTACHMENT IS APPLICABLE

SIGNATURE OF APPROVING OFFICIAL -

. N }/ . (,é' / V4 DATE

; 7 g g 4
L s . Telledd ()/rv ’///27/5“,7
EPA Form 8570-6 (Rev. 5-76) FREVIOUS EDITION MAY BE USED UNTIL SUPSLY IS EXHAUSTED.

R:15895: Edwards: E~4: KENCO:11/09/87:1 1/19/87:aw: IHaw
R:10206: Edwards: E~4:KENCO: 12/03/87: 1 2/15/87:CB:1f:dd:rw:
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ce In the beginning of your Directions for Use add:

Skin contact with this pesticide may be
hazardous; wear chemical resistant gloves
when mixing, loading, or applying this
product.

This statement may appear on a sticker rather than on a
supplemental label. The terms mixing and loading may be
omitted for products that do not require mixing or loading.

3. sSubmit five (5) copies of your final printed labeling before vyou
release the product for shipment.

4. On Apri) 2% and Septerber 17, 1986 EPA issued Data Call-In Hotices
to Roham & Haas Company and Makhteshim-Agan, the basic manufacturers of
dicofol, requiring additional data to be submitted by certain deadlines to
support the registration of pesticide preducts containing dicofol. The
data required include environmental monitoring and certain avian studies.
These data requirements must be satisfied by the applicable deadlines. If
these data requirements are not met in a timely manner by you or some other
person, this registration will be subject to cancellation under FIFRA
section 6(e).

S5« The Office of Endangered Species (OES) has issued several Bioclogical
Opinions concerning the possible impact on threatened and endangered species
from the use of pesticide products containing dicofols, You must amend the
registration of your product to reflect any restrictions on the sale,
digtribution, or use of dicofol products required or recommended in any
future Biolagical Opinion issued by OES. You must agree to carry out such
other actions, including submission to EPA of additional data, as are
required or recommended in a Biological Opinion issued by OES regarding
dicofole.

6. The continued registration of this product is conditioned on timely
compliance with the requirements of EPA's Notice of Intent to Cancel
published in the Federal Register on May 29, 1986 (51 FR 19508).

If these conditiona are not complied with, the registration will be
subject to cancellation in accordance with FIFRA section 6{e). Your release
for shipment of the product constitutes acceptance of these conditions.

A stamped copy of the label is enclosed for your records.

Dennis H. BEdwards, Jr.

Product Manager (12)
Insecticide-Rodenticide Branch
Registration Division (TS-767C)

Enclosure
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239~ 2595

SEPA

Hggt mﬁ Imr@ on reverss before ‘”E‘m m

Environmental Protection Agency
Washington, DC 20480

JD-19-200]

United States

Lorm Approved, OMB No, 2070:0060
" | Registration

Amendment
Other

l s
-24-95
OPP Identifier Number

Application for Pesticide - Section |

1. Company/Product Number

2. EPA Product Manager

3. Proposed Classification

239-2595 Tina Levine
4. Company/Product (Name) PMI
Isotox Insect Killer Formula 1V 14

v’ [None D Restricted

14111 Scottslawn Rd
Marysville, OH 43041

D Chack if this is a new address

5. Name and Address of Applicant finciude ZIP Codel
The Scotts Company d/b/a The ORTHO Group

to:
EPA Reg. No.

6. Expedited Reveiw. In accordance with FIFRA Section 3(c){3)
{b)(i}, my product is similar or identical in composition and labeling

| Product Name

Section - Il

D Amendment - Explain balow.

v’ | Notification - Explain balow.
1

Resubmission in response to Agency letter dated

v { Final printed labels in repsonse to

Agency lettar dated

D "Me Too" Application.

D Other - Explain balow.

NOTIFICATION
0CT 19 2001

penalties under sections 12 and 14 of FIFRA,

Explanation: Use additional pagels} if necessary. {(For section | and Section il.)
The ORTHQ Group is submitting a notification of “minor label revisions” per PR Notice 98-10. This notification is consistent with the provisions of PR Notice
98-10 and EPA regulations at 40 CFR 152.48, and no other changes have been made to the labeling or the confidential statement of formula of this product. |
understand that it is a violation of 18 L1.5.C. Sec. 1001 to willfully make any false statement to EPA. | further understand that if this notification is not
consistent with the terms of PR Notice 98-10 and 40 CFR 152.46, this product may be in violation of FIFRA and | may be subject to enforcement action and

Seaction - lll

1. Material This Product Will Be Packaged In:

Child-Resistant Packaging Unit Packaging

U] Yes
v | No

Water Soluble Packaging

¢ Certification must

be submitted 16 fl oz

- Yes . Yes

. No No

If "Yeos® No. per If "Yes” No. per
Unit Packaging wgt. container Package wgt container

1

2. Type of Container

—

v
L

m—

Metal

Plastic

Glass

Paper

Other (Specity)

3. Location of Net Contents Information

rl_‘i Labet U Container

4. Size{s) Retail Container

-

5. Location of Label Directions

6. Manner in Which Label is Affixed to Product t lUthoumgh

U QOther

Peper glued
Stenciled

Section - IV

1. Contect Point (Compiete itemns diractly below for identification of individual to be contacted, if necessery, to process this applicaiun.,

Name
Charles T. Levey

Title
Manager, Federal Registrations

Telephone No. (inciude Area Code)
937-644-7636

2. Signature

Certification 6. Date Appl cation
I certify that the statements | have made on this form and all attachments thereto are true, accurate and comnplete. Recrived
| acknowledge that any knowlinglly false or misleading statement may be punishable by fine or imprisonment or (S‘tamred)
both under epplicable law,
s 3. Tite
J/ ;/ / Manager, Federal Registrations
L
Al A el
4, Typed Name / 5. Dats
Charles T. Levey October 4, 2001

J

EPA Form 8570-1 (Rev. 3-94) Previous editions are obsolets.

White - EPA File Copy {original}

Yeallow - Applicant Copy
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3/23/2021

United States
aEmcm Fonmental Prosection
Agency

Details for ORTHENE MFG

EPA Contact Information

Search Again

Details for ORTHENE MFG | US EPA

You will need Adobe Reader to view some of the files on this page. See EPA's PDF page to learn more.

Provided below is the information for the product you selected. To view the label, click on the date in the Accepted Date Field. The latest label is at the

top of the list.

EPA Registration Number: 62499-26

Company Name: CHEVRON CHEMICAL CO
Division Name: C/O THOMAS H. PICKENS
Address: 6001 BOLLINGER CANYON RD

P.O. Box: 5047

City, State Zip: SAN RAMON, CA 945830947
First Registered Date: AUGUST 04, 1989
Current Status (Date): Cancelled (JUNE 16, 1992)
Restricted Use: NO

Labels

Data Comp

Chemical

Alt Brand Name

Inactive Alt Brand Name
Transfer History

Site

Pest

EPA Reg.No. Product Name Accepted Date

239-2507 ORTHENE MFG  April 12,1984 (PDF)

\ersion: 2.4.1.1

TEMPLATE UPDATED ON
11 DECEMBER 2016

https://iaspub.epa.g oviapex/pesticides/f?p=PPLS:8:9232907979662::NO::P8_PUID,P8_RINUM:18226,62499-26
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3/23/2021 Details for ORTHENEX INSECT & DISEASE CONTROL FORMULA Il | US EPA

United States
aEmcm Fonmental Prosection
Agency

Details for ORTHENEX INSECT & DISEASE CONTROL FORMULA 11

EPA Contact Information

Search Again

You will need Adobe Reader to view some of the files on this page. See EPA's PDF page to learn more.

Provided below is the information for the product you selected. To view the label, click on the date in the Accepted Date Field. The latest label is at the
top of the list.

EPA Registration Number: 239-2574

Company Name: THE SCOTTS COMPANY
Division Name: D/B/A THE ORTHO GROUP
Address: 14111 SCOTTSLAWN ROAD

City, State Zip: MARYSVILLE, OH 43041

First Registered Date: NOVEMBER 20, 1989
Current Status (Date): Cancelled (JULY 29, 1999)
Restricted Use: NO

Labels

Data Comp
Chemical

Alt Brand Name

Inactive Alt Brand Name

Transfer History
Site
Pest
EPA Reg. No. Product Name Accepted Date

239-2574 ORTHENEX INSECT & DISEASE CONTROL FORMULAIl  November 12, 1987 (PDF)

\ersion: 2.4.1.1

TEMPLATE UPDATED ON
11 DECEMBER 2016

https://iaspub.epa.g oviapex/pesticides/f?p=PPLS:8:9232907979662::NO::P8_PUID,P8_RINUM:1681,239-2574
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TR (R ATE T Tl R IS
DATE or lssupus:

-.‘Hovenber 12, J

' TERM OF usuancz -
UntiliRere istrat:lon :

: ‘ e 'uAuEOFPErnunernooucT
h E OF ESTICIDE g"“'"“”"’" . .
Q“C REREGISTRATION Ortho orthenex Inaect & Disease

- o (Under fho Fodoul Inlecﬂc:de Fungicide, - o
] . . ’ andRodentiude Act, as amended} Control Formula II

1

-

e
NAME AND ADDRESS OF REGISTRAHT (Include ZIP code)

e i
Chevron Chemical Company
Ortho Consumer Products Division
P.0. Box 4010
Richmond, CA ©4B806-0010
L o

T
NOTE: Changes in labeling formula differing {n substence [rom that accepted in connection with this registration must be
submitted to and accepted by the Registration Division prior to use of the label in commerce, In any correspondence on this
product always refer to the above U.5. EPA registration number.

On the basis #f information furnished by the registrant, the above named pesticide is hereby Registered/Reregistered under
the Federa] Insecticide, Fungicide, and Rodenticide Act,

=~ A copy of the labeling accepted in connection with this Registration/Reregistration is returned herewith.

Registraticn is in no way to be construed a3 an indorsement or approval of this product by this Agency. In order to protect
health and the envircnment, the Administrator, on his motion, may at any time #uspend or cancel the registration of a pest.
icide in uccordance with the Act, The acceptance of any name in connection with the registration of a product under this
Act Is not to be construed as giv.ig the registrant a ripghi {0 exclusive use of the name or to its use if it has been covered
by others,

i~ - This product is conditionally registered in accordance with FIFRA
& section 3(c)(7)(A} provided that you:

[' 1. Submit/cite all data required for registration/reregistration
of your product under FIFRA section 3(c)(5) when the Agency reguires all
registrants of similar products to submit such data.

2. Make the labeling changes listed below before you release the product
for shipment: 1

Ao e ale ety
R Il

St C L

as. Add the phrase "EPA Registration No, 239-2574."

h. On the top of the front panel of your label add the following B
statement: . L4

Not to be scld, offered for sale, held for sale,
shipped, delivered for shipment, offered for
delivery, or received after December 31, 1988,

" Not for use after March 31, 1989,

H

B

NE = .-.-,?.'.‘:’.. - AR e e

TR

D ATTACHMENT I5 APPLICABLE Y

ke ++[SIGRATURE OF APPRGVING OFFIGIAL ; - DATE
3 Do M. Elorn I t)iz) o7

EPA Fana 8570-8 (Rev. 5-76) PREVIOUS EDITION MAY BE USED UNTIL SUPPLY IS EXHAUSTED,

R:159951 Fdwards: E~4 : KENCO: 11/09/87:11/18/87: aw: JH: aw
R:10206:Fdwardsi E-4:KENCO: 12/C3/87:12/15/87:CBs 1f1dd:rws

T

Ptk i S
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¢a In the h;qinning of your Directions for Use sdd:

Skin contact with this pestici‘ie may be
hazardous; wear chemical resistant gloves
when mixing, loading, or applying this
product.

Thia statement may appear or a aticker rather than on a
supplepental label. The terms mixing and loading may be
omitted for products that do not regquire mixing or loading.

3. Submit five (5) copies of your final ‘printed labeling before you
release the product for shipment.

4. On April 2i and September 17, 1986 EPA issued Data Call-In Notices
to Rohm & Haas Company and Makhteshim-Agan, the basic wmanufacturers of
dicofol, requiring additional data to be submitted by certain deadlines to
cupport the reglstration of pesticide products containing dicofol. The
dats required include environmental monitoring and certain avian studies.
These data requirements must be satizfied by the applicable deadlines. If
these data requiremente are not met in a timely manner by you or some other
person, this registration will be subject to cancellation under PIFRA
section 6{e).

5. The Office of Endangered Species (OES) has jissued several Biological
Opinions concerning the possible impact on threatened and endangered species
from the use of pesticide products containing dicofol. You must amend the
registration of your product to reflect any restrictions on the sale,
distribution, or use of dicofol products required or recommended in any
future Biological Opinion issued by OES. You must agree to carry out such
other actions, including submission to EPA of additional data, as are
required or recommended in a Biological Opinion issued by OES regarding
dicc™ol.

6. The continued registration of this product is conditioned on timely
compliance with the requirements of EPA's Notice of Intent to Cancel
published in the Faderal Register on May 29, 1986 (51 m 19508).

If these conditions are not complied with, the registration will be
sublect to cancellation in acc.rdance with FIFRA section 6{e). Your release
for shipment of the product constitutes acceptance of these conditiens,

A stamped copy of the label is enclosed for your records.

Dennis .. Edwards, Jr.

Product Managar (12}
Insecticida-Rodenticide Branch
Registration Division (T8-767C)

Enclosure
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WPS USE

If the product is intended for uses under the scope of WPS,
the label must be revised to incorporate the WPS protective
language under 40 CFR Part 156 Subpart K.

HOMEOWNER USE

If it is your intention that the product be marketed only
for use by the homeowner, add the appropriate language to clarify
this intended use; i.e. "For outdoor use around the home only."

NON-WPS, NON-HOMEOWNER USE -

If it is your intention that the product be marketed for
application by a professional applicator or for use in areas
other than around the home, but not for uses under the scope of
WPS, you must add a special statement to remove the product from
the scope; 1.e., "Not for use on plants being grown for sale or
other commercial use, or for commercial seed precduction, or for
research purposes.".
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ORTHO® SYSTEMIC ROSE & FLORAL SPRAY, EPA Reg. No. 239-2476

ABN: ORTHENEX Rose & Flower Spray
RosePride ORTHENEX Insect & Disease Control,
Gives systemic protection against insect reinfestation for up to
2 weeks on Roses and Flowers
[8/27/96]1: Controls Insects & Diseases on Roseg & Flowers
Gives Systemic Protection for Up to 2 Weeks

[8/311/57]1: ENDORSED - AMERICAN ROSE SOCIETY {LOGQ] [

Contains ORTHENE® Systemic Insecticide and FUNGINEX® Systemic
Fungicide

10/16/96]1 : Beautiful Roses From... (Digplay on shipping case)

Kills: Aphids, Whiteflies, Mealybugs, Budworms, Mites,
Leafminers, Thrips, Scales and other listed insects.

PROTECTS AGAINST DISEASES: Blackspot, Rust and Powdery Mildew of
Roses and other listed diseases.

Active Ingredients By Wt.
*Acephate (O,S-Dimethylacetylphosphoramidethioate) ... ..0.250%
**Resmethrin{5- (phenylmethyl) -3-furanyl]methyl

2,2-dimethyl-3-(2-methyl-1-propenyl)
cyclopropanecarboxylate. ... ... .o o o ol o 0.100%

Triforine (N,N'-[l,4-piperazinediylbis
(2,2,2-trichloroethylidene)] bis [formamidel)......... 0.100%
Inert Ingredients...... ... ... .. 59-536%99.550%

*ORTHENE @, Acephate U.8. Pat. Nos. 3,716,600 & 3,914,417
**cig/trans isomers ratic max. 30% {(+) cis and min. 70%

(+)trans
U.S5.Pat. Nos. 3,456,007 & 3,683,078 __ﬁCCE
‘ in Ty COMMENTS
’ Ph L‘-"—‘--*-Cl‘ Daa
KEEP OUT OF REACH OF CHILDREN ked:
W .
ARNING o ’ I 23
See back panel for additional precautionary statements,, L 2
.,h;:,}ﬁ Fsl‘.ém]jm«
SR and Byt e
NET WT. 14 OZ. 58 nemtg _r.r,i"",'ro‘.‘ iTde Aot
PSS tered :t':«.?ﬂ;'r}*‘l':l‘;r[ :i*PSu"c{d:ey ,
"“""‘2":?-2:_3._ 2 ,lf) 6-:.»% ' :
239-2476 WPB EPA Accepted 1/25/91 R N
Form Netifications of 7/25/94, 4/8/96, 5/7/96, 8/27/96, 8/28/96, 10/16/96 & 8/11/97 . L
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ORTHO Systemic Rose & Floral Spray

ORTHO Systemic Rose & Floral Spray controls the broad range of
insect pests on the plants listed below when used as directed. It
kills by both contact and systemic action. It prevent's insect
reinfestation for periods of up to 2 weeks. It also controls
blackspot and rust on roses and powdery mildew on roges, crape
myrtle and calendulas [5/7/96}: and other listed plants. |

DIRECTIONS FOR USE
It is a violation of Federal law to use this product in a manner
inconsgistent with its labeling.

READ ENTIRE LABEL USE STRICTLY IN ACCORDANCE WITH LABEL

PRECAUTICNARY STATEMENTS AND DIRECTIONS.

Insect Pests: Aphids, Armyworms, Bagworms, Budworms, Tuban Laurel
Thrips, Diabrotica Beetles, Flower Thrips*, Lace Bugs,
Leafhoppers, Leafminers, Leaftiers, Mealybugs*, _Mitesg* (Two |
Spotted, Southern Red), Oleander Caterpillar, Rosge Midge*, Salt
Marsh Caterpillar, Scales* {Crawlers), Spittlebug, Whitefly*.
Plants: Ageratum, Ardisia, Aster, Azalea, Bald Cypress, Birch,
Calendula, Camellia, Carnation, Cherry Laurel, Chrysanthemum,
Coleus, Crape Myrtle, Croton, Cuban Laurel (Ficus), Dahlia,
Eucnymus, Flowering Almond, Flowering Crabapple, Fuchsia,
Gardenia, Ivy, Juniper, Marigold, Myrtle, Oak, Oleander, Orchid,
Petunia, Poinsettia, Poplar, Purple Passion, Pyracantha, Red
Cedar, Red Maple, Rose, Salvia, Snapdragon, Spirea, Sycamore,
Viburnum, Willow, Yaupon(Holly), Zinnia.

*Spray 2 to 3 times about 7 to 10 days apart to kill these
harder-to-kill pests. Additional sprays may be needed if plants
become reinfested.

WHEN TO APPLY: For Insect Control- Spray at first siggs of pests
before infestation is heavy. Repeat at 7 to 10 day intervals when
insect populaticns occur. Spray in the morning when air is still-
not in the heat of midday. or in bright sun. Do not apply to
wilted plants.

For Disease Prevention and Control- Spray weekly,starting before
disease appears. S

PR 3 : !
239-2476. WPG EPA Accepted 1/25/91 . o .
Form Notifications of 7/25/94, 4/8/96, 5/7/96, 8/27/96, 8/28/96, 10/16/96 & 8/11/97 P L
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HOW TO APPLY: Hold can in upright position approximately 18"
from plants. Apply as a light spray, covering both upper and
lower leaf surfaces. Not for use on houseplants inside the home.
Note: Holding aerosol can too close to foliage wmay result in
overwetting and damage to tender foliage. Protect pléstic,
enameled, wvarnished, and painted surfaces from spray.

PRECAUTIONARY STATEMENTS

HAZARDS TO HUMANS & DOMESTIC ANIMALS

WARNING:Causes eye irritation. Harmful if swallowed. Do not get
in eyes. Avoid contact with skin or clothing. Do not allow
children or pets to come into contact with treated surfaces until
sprays have dried. [8/28/%6]: FIRST AID: In case of eye contact, |
wash eyes immediately with fresh water for 15 minutes and see a
doctor. In case of skin contact, wash skin with socap and water.
If a large amount of the liquid is gwallowed, give water to
drink, make person vomit and call a doctor. Note to Physicians:
Emergency Information - call 1-800-457-2022. Avoid contamination
of food. Do not contaminate water supplies.

ENVIRONMENTAL HAZARDS: This pesticide is highly toxic to fish. Do
not apply directly to water or wetlands (swamps, bogs, marshes,
and potholeg). Drift and runcff from treated gsites may be
hazardous to fish in adjacent waters. PHYSICAL OR CHEMICAL
HAZARDS: Extremely Flammable. Contents under pressure. Keep away
from fire, flames, sparks, heated surfaces or other sources of
ignition. Do not puncture or incinerate container. Exposure to

sunlight or temperatures above 130°F may cause bursting.

STORAGE AND DISPOSAL

STORAGE: Store in a secure, preferable locked storage area away
from heat or open flame.

bDISPOSAL: PRODUCT- unused product may be disposed of by securely
wrapping original container in several layers of newspaper and
discard in trash.

CONTAINER- Replace cap and discard in trash. Do not Macinerate or
puncture.

NOTICE: Buyer assumes all responsibility for safety and use not
in accordance with directions.

[4/8/96];: Federal regulations prohibit CFC propellants in

aerosols. T,
[LCGO] - CONTAINS NO CFCs wWHICH 7
NOQ CFCs
T3 e
239-2476.WP6 EPA Accepted 1/25/91 L ‘ .
Form Notifications of 7/25/94, 4/8/96, 5/7/96, 8/27/96, B/28/96, 10/16/96 & 3/11/97 o ) N
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DEPLETE THE OZONE LAYER I
Manufactured for

The SOLARIS Group of Monsanto Company
Ortho Consumer Products

P.O. Box 5047 San Ramon, CA 94583-0947
Product 1000-83

Form R10219-F EPA Reg. No. 239-2476-ZA

c A
EPA Est. No. 9688-MO-1, 589%6-MO-1

Superscript corresponds to first letter of lot number on bottom
of can.

239-2476 WP6 EPA Accepted 1/25/91 o ’
Form Notifications of 7/25/94, 4/8/36, 5/7/96, 8/27/96, 8128/96. 10/16/96 & 8/11/97 e

Y

PRI
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page 2
EPA Reg. No. 192-210

If these conditions are not complied with, the registration will be
subject to cancellation in accordance with FIFRA sec. 6(e). Yourerelease
for shipment of the product constitutes acceptance of these conditions.

A stamped copy of the label is enclosed for your records.

Marilyn A. Mautz

Biologist -
Insecticide-Rodenticide Branch

Registration Division (7504C)

i
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