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Dr. Shahbakhti has demonstrated himself unqualifeedestify regarding
any issues viewed from the perspective of a PG$Ahe time of the alleged
invention in the '347 PatentAlthough PO defends Dr. Shahbakhtpsesent
qualificationst it is unable to provide any cogent explanation tfee numerous
examples of his inability to answer basic questionthout first pausing and
searching through his report for several minuted, @en then, often answering in
a nonresponsive manner. His unqualified opinions] #&e post-priority date
documents with which he seeks to bootstrap theoyldibe excluded.

l. Dr. Shahbakhti's Opinions Should Be Excluded

Dr. Shahbakhti most readily demonstrated his ldakualifications to testify
regarding the relevant time period during his démms. (Mot., 4-6.) PO seeks to
defend Dr. Shahbakhti's repeated prolonged pausd®en followed by
nonresponsive answers, by arguing that “[o]ne wotklshk that it would be
desirable for an expert to be careful and thougtédore providing an answer.”
(Opp., 9.) But the videotaped deposition—which titeters encourage the Board

to watch gee BMW1101)—makes clear that Dr. Shahbakhti was nonhde

1 'While PO cites three IPRs decisions in which Dmal$hakhti’s opinions were
credited, none of those IPRs concerned the petiasisae here. IPR2019-00011

(May 7, 2007 priority date); IPR2019-00014 and IBR2-00012 (Feb. 16, 2009).
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“careful” and “thoughtful;” he was using the comeris search tool to word-search
for certain words he chose from counsel’'s questioan reading what was written
for him in his Declaration to try to make sensetdll, due to his lack of relevant
knowledge and qualifications. While PO argues 't neither surprising nor
unusual that an expert would take their time tonems Petitioners are confident
that if the Board views the video, it will find DShahbakhti’'s behavior both
surprising and unusual.

Tellingly, PO barely attempts to defend Dr. Shaliik behavior,
suggesting instead that Petitioners’ guestions wenmeehow tricky, unexpected, or
otherwise called for a legal conclusion. For exam@O complains that Dr.
Shahbakhti was asked his opinion regarding whatagasred within the scope of
the challenged claims (Opp., 9-12), but the scdpthe claims and whether the
prior art’s disclosures falls within it is not atteampt at a “gotcha moment[]id,
12), but rather the central issue in this, and masy, IPR. And many of
Petitioners’ questions were even more straight-fwdathan that. Indeed, even PO
does not attempt to explain why it took Dr. Shaltitteéver 20 minuteso confirm
he does not contest that Nii discloses “monitoranglriver's repeated driving

operations over time’seeBMW1109, 140:15-148:7),
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or 6 minutes before answering if claim 38 requadwo-way clutch (105:6-12),

Q. Okay. Doea Claim 38 reguire a I'_:I"_

PO has no cogent explanation for these or the mumsenther examples of
Dr. Shahbakhti’s inability to answer Petitionerdragght-forward questioning
about his “own” analysis as stated in “his” Declatian in a responsive manner
(or sometimes at all), even after his abnormalyseldMot., 4-6.) His opinions
should therefore be excludeSee Roper v. Kawasaki Heavy Indus., Likb. 13-
cv-03661, 2015 WL 11236553 (N.D. Ga. June 29, 2@&%¢luding testimony of
expert who was unable to give precise answ@iico’s Fas, Inc. v. ClairNo. 13-
cv-792, 2015 WL 3496003, at *3 (M.D. Fla. June B12) (warning that “evasive
answers may result in the witness being disalloasédn expert”).

Contrary to PO’s attempts at distraction (Opp.,),1Retitioners are not
challenging Dr. Shahbakhti’'s qualifications to apiregarding the present state of
the art, or disputing thgeneralauthority that an expert need not necessarily have
gualified as a POSA at the time of the inventiot¢oqualified as an expert in the
relevant field. Rather, Petitioners dispute Dr. I8akhti’'s qualifications to opine

regarding issues viewed from the perspective dD&R prior to the September 14,
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