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A PPEARANCES:

ELEY O. THOMPSON, ESQ. and LUCAS L. SILVA, ESOQ.,
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the Defendant.
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PROCEZEDTINGS

THE CLERK: U.S. District Court is back in
session. This is Case No. 19-CV-11586, Philips North
America, LLC v. Fitbit, Inc. Will counsel please identify
themselves for the record.

MR. THOMPSON: Your Honor, Eley Thompson on behalf
of Philips North America, Foley & Lardner.

THE COURT: Good afternoon.

MR. SILVA: Good afternoon, your Honor. Luke
Silva, also on behalf of Philips.

THE COURT: Good afternoon.

MR. CHAIKOVSKY: Good afternoon, your Honor. Yar
Chaikovsky on behalf of Fitbit.

MS. FUREY: And good afternoon, your Honor.
Jennifer Furey, Goulston & Storrs, also on behalf of Fitbit.

THE COURT: Good afternoon. So I think this was
billed as a scheduling conference. We had the original
complaint. There was a motion to dismiss. I now have the
First Amended Complaint, so the motion to dismiss that's on
the docket is denied as moot. That's No. 19.

So I understood from your report that you're
anticipating reviewing that and deciding whether or not to
file a new motion to dismiss. Is that correct?

MR. CHATIKOVSKY: Yes, your Honor. In fact, we

have reviewed it. We will be filing a new motion to
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dismiss. Obviously under the rules we have 14 days. I believe
we filed it either last Tuesday or Wednesday. We will get it
filed on time. We don't think anything that was added changes
the course with respect to the four patents being ineligible
under 101.

THE COURT: Okay. So as I'm sure you know, since
you've gone through what I've done on other cases, I recognize
that a motion to dismiss can be granted even where there are
disputed claim terms; but if you are going to brief this,
recognize that this isn't an opportunity for claim construction.
This is accepting their claim construction, not whether you
agree with it or don't agree with it. Otherwise it's really
not worth your time or mine.

MR. CHAIKOVSKY: Yes, your Honor, we understand that.
In fact, I think we would be very happy to accept their claim
constructions. Their claim constructions would be broader
constructions to Wisconsin infringement concerns and under
those broader constructions that Philips has, in all
likelihood. But even if you accept it narrower, the claim
constructions are irrelevant. With the law as it is and with
the case law from the Federal Circuit, Cleveland Clinic and
others in a post-Aatrix/Berkheimer world, these patents, these
specifications admit that everything is conventional and well
known and generic. There's nothing we've done in their

complaint that changes that. In fact, you can look at the
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Cellspin case that they cite which involved Fitbit, and that
case itself states that it doesn't change the fact, if the
patent itself admits these things are known conventionally, you
can't change that fact. You can't say the sky is red and
accept that as true. And here we Jjust have basically the
plaintiff actually making allegations that are divorced from
the claims, and the claims themselves are ineligible. So we
will be refiling, and the constructions themselves can be as
Philips posits them to be.

THE COURT: Okay. I do take these pretrial motions
seriously, and I understand that or it is my view that properly
litigated, everybody benefits from teeing up legal issues when
legal issues can be teed up before you spend a lot of money on
nonlegal issues when that's appropriate. What I find
cumbersome is that I am now, I think —-— I don't think my
circumstances here are unusual, but I do think that it is every
single case in front of every single defendant now gets a
motion to dismiss, and so there are different techniques for
dealing with it. I think some judges are just saying, "Okay,
we're going to ignore it." Some people are saying, "Let's
grant it." But if it's going to be done properly, if it's
granted too soon, you get reversed on appeal. If it's brought
too soon, you're wasting my time. So if it is the right time
to bring it, feel free and bring it. I will give it good

consideration. But please recognize that there's no shortcut
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