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I. The Board Should Decline BNR’s NHK Arguments 

BNR focuses on “efficiency” arguments because LG’s Petition makes the 

unpatentability of the ’435 patent evident.  Since “the strength of the merits on the 

present record outweighs relatively weaker countervailing considerations of 

efficiency,” Illumina, Inc. v. Natera, Inc., IPR2019-01201, Paper 19, 8 (PTAB 

Dec. 18, 2019), the Board should reject BNR’s NHK-based argument. 

But even if the Board entertains BNR’s appeal to efficiency, BNR’s NHK 

argument omits several relevant facts in the POPR (§ VIII.A), all of which counsel 

against discretionary denial under § 314(a) and NHK. 

Notably, BNR fails to mention that the Board has already denied its 

“advanced stage of litigation” arguments in three highly-similar IPRs that stem 

from other BNR-initiated litigations and that all were at more advanced stages 

than the LG litigation.  (EX1027, 7-8; EX1028, 7-8; EX1029, 9-10.)  In these other 

litigations, Coolpad and ZTE filed three IPRs (IPR2019-01319, -01320, -01365) 

against BNR’s asserted patents.  Although the district court was less than 2 

months from holding the final pretrial conference and an eventual trial, (EX1030, 

8; EX1031, 8), the Board rejected BNR’s NHK argument and instituted these IPRs, 

reasoning that trial was uncertain given the judge’s request to stay informed of the 

IPR status and her statement that, “[e]ven though we have done claim construction, 

I’m rather loathe to go on parallel tracks with the Patent Office.”  (EX1032, 
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