UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE PATENT TRIAL AND APPEAL BOARD

PROLLENIUM US INC,,
Petitioner,

ALLERGAN INDUSTRIE, SAS,
Patent Owner.

IPR2019-01505 (Patent 8,450,475 B2)
IPR2019-01506 (Patent 8,357,795 B2)
IPR2019-01508 (Patent 9,238,013 B2)
IPR2019-01509 (Patent 9,358,322 B2)
IPR2019-01617 (Patent 8,822,676 B2)
IPR2019-01632 (Patent 8,357,795 B2)
IPR2020-00084 (Patent 9,089,519 B2)

PATENT OWNER’S MOTION TO EXCLUDE EVIDENCE'

! Authorization for Allergan to file a single motion to exclude, not to exceed
18 pages, was received on December 8, 2020. The Board previously authorized
use of a joint caption page on April 27, 2020. An identical paper has been filed in

each case recited in the joint caption.
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I. INTRODUCTION

Pursuant to 37 C.F.R. § 42.64(c), Patent Owner Allergan Industrie, SAS
(“Allergan”) moves to exclude the declarations of Dr. Dale DeVore (EX1002) and
Dr. Glenn Prestwich (EX1105) and other exhibits as violating the Federal Rules of
Evidence and regulations governing inter partes review.? Patent Owner timely
objected on August 19, 2020 (Paper 39) and November 12, 2020 (Paper 46).

Dr. DeVore offered conclusory, unreliable opinions untethered to the
science, contradicted by his own contemporaneous patents, and which he
abandoned on cross. His declaration should be excluded under Rule 702 and for
lack of candor. For its Replies, however, Petitioner turned to a new expert, Dr.
Prestwich, who submitted declarations in prior unsuccessful IPR challenges for
two patents at issue.® Dr. Prestwich’s declaration here, and the new evidence he
cites, should be excluded as untimely, unfairly prejudicial, irrelevant, unreliable,

and violating the APA, AIA, and Board rules.

2 All bases for exclusion of evidence pertain to all related IPRs unless
otherwise noted. Common citations are to documents filed in the -01617 IPR.

3 EX2200G and EX22001 (Teoxane v. Allergan, IPR2017-01906 and -02002
(institution denied on merits)); EX2200B and EX2200E (Galderma v. Allergan,
[PR2014-01417 and -01422). The ’519, 013, and ’322 patents issued after the
examiner considered the Galderma declarations. EX2200L; EX2200M; EX2200N.
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II. BACKGROUND

From August to October 2019, Petitioner filed seven IPR petitions for the
six patents at issue, along with extensive declaration testimony from Dr. DeVore.
Paper 2; EX1002. Dr. DeVore’s then-unrebutted declaration was “at the core of
[the Board’s] decision whether to institute.” Paper 17 at 25 (PTAB, Mar. 20,
2020). Allergan cross-examined Dr. DeVore in August 2020, where he
acknowledged that his declaration does not reflect the complex state of the art and
uses hindsight. Paper 40 at 26-29. Dr. DeVore repeatedly reversed course from
his declaration, acknowledging he does not agree with the purported ease of the art.
Id. On September 1, 2020, Allergan filed its Responses, along with an expert
declaration from Dr. Berkland, well-supported by the contemporaneous literature,
and Dr. DeVore’s cross-examination.

Shortly after Dr. DeVore’s deposition, Petitioner hired Dr. Prestwich.
EX2200, 17:11-16. In November 2020, Petitioner filed its Replies and a new 109-
page declaration by Dr. Prestwich. Allergan objected to Dr. Prestwich’s
declaration and sought approval to move to strike or, in the alternative, to submit
responsive evidence, which was denied. EX3003.* Instead, the Board permitted a

short paper identifying improper arguments and evidence. Allergan then had a

4 Allergan understands that Paper 50 preserves its request to strike the

material identified there and does not duplicate that earlier request in this motion.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




