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I. INTRODUCTION 

The Reply continues to advance arguments that are premised on an erroneous 

claim construction and mischaracterizations of the prior art.  Petitioner fails to 

adequately explain why the Board should interpret the term “action spot” in a manner 

that not only contradicts the ’327 patent’s lexicographic definition, but also departs 

from the Phillips construction already imposed on the parties in the district court.  

See POR, 15-21; EX2003, ¶¶35-41. 

A proper construction of elements 1[e]/10[c]/13[c] (“determin[ing]” an 

“action spot”), which aligns with the district court’s construction, is dispositive for 

the Lemmela grounds here, especially where Section IV of the Reply never argues 

that the Lemmela grounds achieve this requirement under such a construction.  

Petitioner has thus waived any argument in this regard.  Moreover, the Reply’s 

Lemmela-specific arguments directed to independent claims 1, 10, and 13 and 

dependent claims 3 and 15 only serve to highlight additional shortcomings of the 

Lemmela grounds. 

Finally, the Institution Decision previously determined that Ground 1 based 

on the Winkler-Altman combination was not reasonably likely to prevail.  Inst. Dec., 

20-24.  The Reply attempts to revive the Winkler ground by introducing, for the first 

time in this proceeding, new “Scenarios” that were never presented with particularity 

in the Petition and, in many cases, directly contradict other statements from the 
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