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I. INTRODUCTION 

Petitioner American National Manufacturing, Inc. (“ANM” or “Petitioner”) 

files this Opposition in response Patent Owner Sleep Number Corp.’s (f/k/a Select 

Comfort Corp.) (“PO” or “Sleep Number”) Motion to Exclude (Paper 93) (the 

“MTE”).  

PO’s motion should be denied. 

II. LEGAL STANDARD 

“The party moving to exclude evidence bears the burden of proving that it is 

entitled to the relief requested—namely, that the material sought to be excluded is 

inadmissible under the Federal Rules of Evidence (“FRE”).”  Sanofi-Aventis U.S. 

LLC v. Immunex Corp., No. IPR2017-01884, Paper 96 (PTAB Feb. 14, 2019) (citing 

37 C.F.R. §§ 42.20(c) and 42.62(a)). 

 

III. ARGUMENT 

A. Dr. Phinney’s Testimony should not be excluded 

1. Dr. Phinney is a duly qualified expert and POSA  

In 2005, Dr. Phinney earned a Ph.D. in Electrical Engineering from the 

Massachusetts Institute of Technology (“MIT”), among other degrees.  Ex. 1009, ¶ 

5.  While at MIT, he worked for the Laser Interferometric Gravitation Wave 
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Observatory (LIGO) experiment, where he designed and tested hydraulic systems 

for an experimental apparatus for out-stage seismic isolation.  Id.  Since 2005, he 

has worked for Exponent, where he continued to perform engineering duties, 

including related to control systems.  Id., ¶ 6–14; see also Ex. 1010.  He has the 

educational qualifications and “equivalent” work experience that qualifies him as an 

expert under FRE 702 as well as a person of ordinary skill in the art (“POSA”).   See, 

generally, Plexxikon Inc. v. Novartis Pharm. Corp, No. 17-cv-04405-HSG, 2020 

WL 1455830 (N.D. Cal. Mar. 25, 2020) (discussing cases and concluding expert is 

qualified).   

It is unclear how PO can credibly challenge Dr. Phinney’s credentials when 

PO’s lead expert, Dr. Messner, also lacks per se air mattress experience.  See Ex. 

1062 at 10:17–11:13 (Dr. Messner testifying he has no air-mattress work experience 

but that he believes he is qualified to testify here based on his engineering work in 

analogous fields of “controls, extensive background in mechanical engineering, in 

design, in automatic control systems, all of which are relevant to this case.”); see 

also Ex.  1052 at 189:9–190:5 (similar).  Moreover, Dr. Phinney has testified 

cogently throughout this proceeding and demonstrated his competence.  See, e.g., 

Ex. 2041 at 2:2–25 (for example, Dr. Phinney accurately conducted conversions of 

pressure units without calculator or aid of scratch paper).  In contrast, PO’s experts 

have waffled throughout and demonstrate competence.  See, e.g., Ex. 1054 at 32:10-
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