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I. INTRODUCTION

Apple accuses Nartron of “misrepresent[ing] the Federal Circuit’s holding” in
Samsung Elecs. Co. v. UUSI, LLC, 775 F. App’x 692 (Fed. Cir. 2019). Paper 19
(“Reply”) at 1. Nartron did no such thing. Nartron stated that the Federal Circuit
issued a “claim construction,” Paper 16 (“POR”) at 15-19, because the Federal
Circuit characterized its own decision as a “claim construction.” Samsung, 775 F.
App’x at 697. Applying the Federal Circuit’s construction, Apple has not established
that any claim is unpatentable. Apple’s Petition also fails for reasons unrelated to
claim construction. Thus, the patentability of all challenged claims should be

confirmed.

II. ARGUMENT
A.  The Board Should Adopt the Federal Circuit’s Construction

1. The Federal Circuit Issued an Express Claim Construction

The Federal Circuit’s Samsung opinion states: “/bJased on the proper claim
construction, we vacate and remand for the Board to consider whether ... the
combination could have been modified fo ‘provide’ a frequency, selected from
multiple possible frequencies, to the entire touch pad).” Id. This statement
expressly construed the “selectively providing” term to mean “providing a

frequency, selected from multiple possible frequencies, to the entire touch pad.”

Apple asserts that the Federal Circuit “d[id] not expressly construe” the

“selectively providing” term. Reply, 3-5. Not so. The Federal Circuit found that the

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case IPR2019-00358
Patent No. 5,796,183

Board implicitly construed the “selectively providing” limitation as requiring a
microprocessor to provide “different frequencies to different rows” of the touch pad.
Samsung, 775 Fed. App’x at 697. According to the Federal Circuit, the Board’s
implicit construction erred because “selectively providing” does not require
providing different frequencies to different rows; rather, it requires “that different
frequencies be provided to the entire pad.” Id. This alone confirms that the Federal
Circuit construed ‘“selectively providing” to require selecting a frequency, from
multiple frequencies, to provide to the entire touch pad.

Apple next asserts that the Federal Circuit’s discussion of “select[ing] from
multiple possible frequencies” was not a ‘“claim construction,” but merely a
discussion of the “Gerpheide” reference. Reply, 3-4. This is incorrect. The Federal
Circuit instructed the Samsung panel to decide, on remand, whether a POSITA
would have had a reasonable expectation of success in modifying
Ingraham/Caldwell/Gerpheide to “provide a frequency, selected from multiple
possible frequencies.” Samsung, 775 Fed. App’x at 697. The Federal Circuit would
not have issued this instruction unless it determined that the claims require such a
“selection.” BTG Int’l Ltd. v. Amneal Pharm. LLC, 923 F.3d 1063, 1074 (Fed. Cir.
2019) (“reasonable expectation of success” must be viewed “under [the claim]
construction.””) Thus, the Federal Circuit’s instruction confirms that it construed

“selectively providing” to require selection from among multiple frequencies.
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2. The Board Should Adopt the Federal Circuit’s Construction

Apple points to the fact that the Federal Circuit designated its Samsung
decision “nonprecedential.” Reply, 2. But the Federal Circuit permits parties to cite
non-precedential decisions. Fed. Cir R. 32.1(c). Lower tribunals routinely follow
non-precedential Federal Circuit decisions. See, e.g., Permacel Kansas City, Inc. v.
Soundwich, Inc., 2006 WL 1449979 at *3 (W.D. Mo. 2006); General Protecht
Group, Inc. v. Leviton Manufacturing Co., 2015 WL 4988635, *16 (D.N.M. 2015).
Tribunals are particularly apt to follow non-precedential Federal Circuit claim
construction decisions involving the same patents and claim terms at issue. See, e.g.,
Aspex Eyewear, Inc. v. Concepts In Optics, Inc., 211 F. App’x 955, 957 (Fed. Cir.
2007); Burke, Inc. v. Bruno Indep. Living Aids, Inc., 183 F.3d 1334, 1338 (Fed. Cir.
1999). And, this Board has repeatedly noted that it may rely on, and adopt, the
Federal Circuit’s non-precedential decisions. Ex Parte Colin Rule, No. APPEAL
2017-009307, 2018 WL 3004509, at *4 (P.T.A.B. May 25, 2018); Ex Parte Takayuki
Sano, No. APPEAL 2017-002144, 2018 WL 388953, at *3 (P.T.A.B. Jan. 10, 2018).

The Samsung panel issued an opinion construing the exact same claim term,
in the same patent at issue before the Board. Accordingly, “[i]t would ... be reckless,
to say the least, for [the Board] to rule in a manner inconsistent with an unpublished
opinion of a panel of [its] reviewing court.” Permacel, 2006 WL 1449979 at *3. The

Federal Circuit’s clear, well-reasoned, and correct construction should be followed.

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




