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Patent Owner does not dispute that Myers (the publication of the *571
application) substantively destroys the novelty of the subject claims of the *454
patent. Patent Owner simply contests the issue of priority, leaving as the only
disputed issue before the Board whether the disclosure of the *571 application
provides written description support for the challenged claims such that Patent
Owner can claim priority thereto. As set forth in the Petition, and as the Board
found in its decision on institution, the *571 application fails to provide such
support, and Patent Owner fails to show otherwise. To the contrary, Patent Owner
and its declarant, Dr. Cremer, who is a European patent attorney and IP consultant,
concede that there is no express disclosure of either the claimed polymer weight
percentage ranges or the claimed range of buprenorphine:polymer ratios in the
’571 application. Lacking any “blaze marks” that would enable a POSA to
understand the applicants to be in possession of these limitations, Patent Owner is
left to try and backfill using calculated values derived by Dr. Cremer from cherry-
picked portions of the application, notwithstanding any direction in the application
to do so, and unsupported speculation concerning possible variations on the
example formulations that are disclosed in the application. That Patent Owner
must resort to these machinations shows that there is no basis in the specification
for a POSA to have understood the inventors to be in possession of the claimed

polymer weight percentages or buprenorphine:polymer ratios. And regardless, Dr.
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Cremer’s calculated values—which are wholly divorced from any direction in the
application—do not provide written description support for these limitations. The
Board should therefore conclude, as it did at the Institution stage, that the
challenged claims are not entitled to a priority date of August 7, 2009, that Myers
is prior art to the *454 patent and, as Patent Owner does not dispute, Myers
anticipates the challenged claims. The challenged claims should therefore be
canceled.

L. THE CHALLENGED CLAIMS ARE NOT ENTITLED TO CLAIM

PRIORITY TO THE °571 APPLICATION, AND PATENT OWNER
HAS NOT SHOWN OTHERWISE

A.  The Claimed Polymer Weight Percentages Lack Written
Description Support in the 571 Application

The challenged claims of the *454 patent recite three different polymer
weight percentages: “about 40 wt % to about 60 wt %" (claim 1), “about 48.2 wt %
to about 58.6 wt %" (claims 7 and 12), and “about 48.2 wt %” (claim 8). Patent
Owner points to only four portions of the ’571 application as support for these
claimed ranges: paragraph [0065], claim 5, and Tables 1 and 5 (Test Formulation 2

only).! (Paper 33 at 12, 15-16, 29-30; Ex. 2008 at 15-18, 25.)

! During prosecution, the applicants identified paragraph [0032] as providing
written description support for the claim amendment that added the “about 40 wt %

to about 60 wt %” limitation. (See Paper 1 at 23-24, n.6.) Paragraph [0032] states
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