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I. INTRODUCTION
Pursuant to 37 C.F.R. § 42.120, Patent Owner Aker BioMarine Antarctic AS

(“Patent Owner” or “Aker”) Responds to the Petition for Inter Partes Review
(“Petition”) of U.S. Patent No. 9,072,752 (“the ‘752 Patent”) filed by Rimfrost AS
(“Petitioner” or “Rimfrost”). On March 12, 2019 the Patent Trial and Appeal
Board instituted this Inter Partes review of claims 1 — 20 of the ‘752 Patent based
on Rimfrost’s Petition. In Response, Patent Owner relies on the Declaration of Dr.
Nils Hoem (Ex. 2001) and the additional exhibits in the Exhibit Listing that is filed

concurrently herewith. The following grounds of alleged unpatentability are at

issue:
Ground | References Basis Claims
Challenged

1 Catchpole (Ex. 1009) § 102(e) |1,5,6and 11

2 Catchpole (Ex. 1009) § 103(a) |4,7,12,and 13
Sampalis (Ex. 1013)

3 Catchpole (Ex. 1009) § 103(a) | 8-10
Grynbaum (Ex. 1039)
Randolf (Ex. 1011)

4 Catchpole (Ex. 1009) § 103(a) |1-3,5,6,and 11
Enzymotec (Ex. 1048)

5 Catchpole (Ex. 1009) § 103(a) | 14-16 and 20
Enzymotec (Ex. 1048)
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Sampalis (Ex. 1013)
6 Catchpole (Ex. 1009) § 103(a) |17-19
Enzymotec (Ex. 1048)
Sampalis (Ex. 1013)
Grynbaum (Ex. 1039)
Randolf (Ex. 1011)

II. SUMMARY OF ARGUMENT

Petitioner fails to establish by a preponderance of the evidence that it’s cited
prior art renders any patented claim anticipated or obvious.

First, none of the references disclose the claim limitations of greater than
about 5% ether phospholipids in the independent claims and greater than about 6%
or 7% ether phospholipids in dependent claims 5, 6, 15 and 16. Catchpole is the
only cited reference that discloses the ether phospholipid content of a krill oil.
That amount is allegedly 4.8% w/w of the Extract 2 krill oil in Example 18 of
Catchpole. Ex. 1009 at 0024. Patent Owner defines the broadest reasonable
interpretation of the term “about greater than 5% to mean ““greater than 4.95%.”
Catchpole does not teach a krill oil with greater than 4.95% ether phospholipids
w/w under that definition and does not teach krill oils with greater than about 6%
or 7% ether phospholipids w/w under either Patent Owner’s or Petitioner’s

definitions of those terms. Furthermore, the statements in Catchpole that
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compositions of the invention may contain greater than about 5% or 10%
acylalkylphospholipids do not apply specifically to krill oil as Catchpole provides a
virtually unlimited list of source materials. Hoem Decl. (Ex. 2001) 947.

Second, Catchpole specifically discloses that its extraction method (a
specific two-step SFE method) leads to an extract “highly enriched” for the ether
phospholipid AAPC. There is no evidence that extraction methods used, for
example, by Enzymotec (Ex. 1048) similarly enrich for AAPC or any other ether
phospholipid. In fact, Enzymotec does not disclose what extraction methods were
used (for example what solvents and under what conditions) or how their extracts
were analyzed. Without this information, a POSITA would not combine
references such as Catchpole and Enzymotec or use the ether phospholipid content
in disclosed in Catchpole to estimate the ether phospholipid content of different
krill extracts such as the Enzymotec Grade B krill lecithin. Hoem Decl. (Ex. 2001)
148.

Third, a POSITA would understand from Catchpole’s disclosure that the
ether phospholipid content of its krill extracts could not be increased, for example,
by removing neutral lipids. Catchpole specifically teaches that its methods use a
first CO2-only extraction step to remove “much or all” of neutral lipids. Ex. 1009
at 0011, 1. 23-25; 0013, 1. 20-22. As shown in detail below, the data in Example 18
is consistent with this teaching and indicates that all neutral lipids were removed in
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