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l. Statement of the Precise Relief Requested

Mylan Pharmaceuticals Inc. (“Mylan” or “Petitiong@Submits, concurrently
with this motion, a petition fointer partesreview (“Petition”) of claims 1-6 of
U.S. Patent No. 9,572,823 (“the '823 patent”), vihig assigned to Anacor
Pharmaceuticals, Inc. (“Patent Owner”). Mylan respaly requests joinder
pursuant to 35 U.S.C. § 315(c) and 37 C.F.R. 822{ld) of the concurrently filed
Petition with a pendingter partesreview initiated by FlatWing Pharmaceuticals
LLC (“FlatWing”), IPR2018-00171. Petitioner reqteginder as to the instituted
grounds, Grounds 1-4.

Joinder will promote efficiency and consistent tagon of substantively
identical challenges to the same patent. This mdto joinder is timely because it
is filed within one month of the institution de@siin IPR2018-00171. Joinder
should create no unfair burden for the Board, R&swner, or FlatWing because
these grounds are substantive copies of groundstfie original petition filed in
IPR2018-00171, which Grounds have all been instituT he present Petition
contains only minor modifications from the petitimnlPR2018-00171, such as
changes to address the identity of the petitictheryequest for joinder with
IPR2018-00171, and formatting the Identificatiortlué Challenge as a chart. The
Petition relies upon the expert declaration of &tephen Kahl, Ph.D (Ex. 1003)

and the expert declaration of Dr. S. Narasimha MyrPh.D (Ex. 1005), each of
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which was submitted in IPR2018-00171. Petitioney ingdated the exhibit
labeling to match the case information for thisecas

Absent termination of FlatWing as a party to thegeeding, Mylan
anticipates participating in a joined proceedingimunderstudy role. Moreover,
joinder will have no impact on the trial schedutdRR2018-00171 because that
IPR is still in its early trial stages, and Mylam,its limited role, is agreeable to the
same schedule. Mylan is not subject to any timedaer 35 U.S.C. § 315. As
such, Mylan requests institution of the petitioreVf the Board decides against
joinder with IPR2018-00171.

I. Background

On November 21, 2017, FlatWing filed a petition iftter partesreview
challenging claims 1-6 of the '823 patent, Case IR®2018-00171.0n June 14,
2018, the Board instituted review on claims 1-6isTetition is a practical copy of
the IPR2018-00171 petition, including the same i analysis and identical

expert testimonySeePet.

1. Argument
A. Legal Standard

The Board has authority to join as a party anygergho properly files a
petition forinter partesreview to an institutedter partesreview. 35 U.S.C.

8315(c). A motion for joinder must be filed withome month of institution of any
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inter partesreview for which joinder is requested. 37 C.F.R28122(b). In
deciding whether to grant a motion for joinder, Beard considers several factors
including: (1) the reasons why joinder is approig2) whether the party to be
joined has presented any new grounds of unpatdityak®) what impact, if any,
joinder would have on the trial schedule for thesexg review; and (4) how
briefing and discovery may be simplifieSee, e.gHyundai Motor Co. v. Am.
Vehicular Sciences LLAPR2014-01543, Paper No. 11 at 3 (Oct. 24, 2014);
Macronix Int’'l Co. v. SpansignPR2014-00898, Paper 15 at 4 (Aug. 13, 2014)
(quotingKyocera Corporation v. Softview LL.G°PR2013-00004, Paper 15 at 4
(April 24, 2013)).

B. Mylan’s Motion for Joinder Is Timely

Joinder may be requested no later than one motehtlaé institution date of
aninter partesreview for which joinder is requested. 37 C.F.R.28122. Here,
because the Board issued its institution decisidPR2018-00171 on June 14,
2018, this Motion for Joinder and the accompanyiegjtion are timely.

C. The Relevant Factors Weigh in Favor of Joinder

Each of the four factors considered by the Boardjlgein favor of joinder.
As discussed below, granting joinder will not egathe scope of the IPR2018-
00171 beyond that proposed in the original petiaiad will not negatively impact

the IPR2018-00171 schedule.
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1. Joinder is Appropriate
Joinder with IPR2018-00171 is appropriate becaosdttition is limited to

the same grounds proposed in the IPR2018-0017tlgmetll of which were
instituted. It also relies on the same prior adlgsis and identical expert
testimony to that submitted by FlatWing. Indee, Betition is nearly identical
with respect to the grounds raised in the IPR200B7Q petition, and does not
include any grounds not raised in that petition.

Joinder is also appropriate because it will prontbéegjust, speedy, and
inexpensive resolution of patentability issuesludng the determination of
patentability of the challenged claims of the '§#8ent. Mylan is not time-barred
under 35 U.S.C. § 315, so joinder will obviate tleed to burden the Board with
two separate IPR trials based on identical groamdsevidence.

Moreover, granting joinder will not prejudice Pat@wner or FlatWing. As
mentioned above, the accompanying Petition doesam® any new ground that is
not raised in the IPR2018-00171 petition. Therefmmder should not
significantly affect the timing in IPR2018-00171lsA, there should be little to no
additional cost to Patent Owner or FlatWing givieam &bsence of new grounds. On
the other hand, Mylan and the public may be padintprejudiced if joinder is

denied. For example, absent joinder, Patent OwmeRat\Wing might settle and
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