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Google respectfully submits this opposition to CyWee’s motion to amend 

(“Mot.”).  The motion should be denied-in-full for the following reasons. 

I. CYWEE IS NOT ENTITLED TO A PRIORITY DATE EARLIER 
THAN JULY 6, 2011 

To the extent CyWee seeks a priority date for its proposed amended claims 

earlier than the actual filing date of the ’771 application, CyWee has not met its 

burden.  A patent owner seeking the benefit of an earlier priority date in an IPR bears 

an initial burden of production to demonstrate entitlement to priority. See Dynamic 

Drinkware, LLC v. Nat’l Graphics, Inc., 800 F.3d 1375, 1379-80 (Fed. Cir. 2015) 

(the initial burden of production for showing an earlier priority date rests with the 

patent owner, not the petitioner).  At a minimum, the patent owner’s initial burden 

of production under § 119(e)/120 requires the patent owner to identify support in 

each application—including each intermediate application in the chain—stretching 

back to the first application whose priority date is sought.  The need to identify how 

each (non-provisional) intermediate application independently satisfies the 

requirements of § 120 is born out of the statutory language requiring each earlier 

application to be “similarly entitled to the benefit of the filing date of the first 

application.” 35 U.S.C. § 120; Encyclopaedia Britannica, Inc. v. Alpine Elecs. of 

Am., Inc., 609 F.3d 1345, 1350-52 (Fed. Cir. 2010)(interpreting “similarly entitled” 

to require each intermediate application to independently satisfy all § 120 
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