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L. FAILURE TO COMPLY WITH § 315(b) IS JURISDICTIONAL

In its Opposition (“Opp.”), Petitioner demonstrates a total misunderstanding
of the legal issues raised by Patent Owner’s Motion and ultimately only
demonstrates why the requested discovery is warranted. First, Petitioner argues
that discovery should be denied because “RPI issues are ‘not jurisdictional,”” citing
Lumenthum Holdings, Inc. v. Capella Photonics, Inc., IPR2015-00739, Paper 38
(Mar. 4, 2016). Opp. at 1-2 n.1. But Lumenthum involved only § 312(a), not the §
315(b) time bar. The Federal Circuit has cautioned that it is error to conflate §
312(a) with § 315(b) because they are separate and distinct inquiries with separate
and distinct consequences. Applications in Internet Time, LLC v. RPX Corp., 897
F.3d 1336, 1364 (Fed. Cir. 2018) (Reyna, concurring). Ventex was designated as
precedential because it applies the Federal Circuit’s rule from A/7, and makes clear
that where an RPI/privity issue implicates § 315(b), the RPI/privity issue is non-
waivable and the time bar is jurisdictional. Ventex Co., Ltd., v. Columbia
Sportswear N.A., Inc., IPR2017-00651, Paper 148 at 2-4 (Jan. 24, 2019).

The remainder of Petitioner’s timeliness argument, see Opp. at 2-6, is mere
ipse dixit. Petitioner baldly asserts that there 1s “no exclusive relationship” because
Petitioner supplies its Android platform to multiple parties and that Patent Owner
“alleges that multiple parties should be RPIs.” Id. at 4. First, an exclusive

relationship is not required, only that Petitioner and the unnamed parties have a
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