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In more than 110 IPR petitions, Petitioner Unified has certified it is the sole 

real party-in-interest (“RPI”) under § 312(a)(2). Each time that identification has 

been challenged, the Board has held Unified’s members are not RPIs.1 Rather than 

distinguish any prior decisions, Patent Owner (“Realtime”) incorrectly argues that 

Applications in Internet Time, LLC v. RPX Corp., 897 F.3d 1336 (Fed. Cir. 2018) 

(AIT), upends them all to now require identifying nearly 200 companies as RPIs. In 

doing so, Patent Owner not only ignores this case’s materially different facts, but 

also ignores the context of the 315(b) bar—a context not present here. The Board 

should institute this IPR and deny Realtime’s challenge.  

                                           
1 See, e.g., Clouding IP, IPR2013-00586, Paper 9 (2014); Dragon IP., IPR2014-

01252, Paper 37 (2015); iMTX Strategic, IPR2015-01061, Paper 9 (2015); Hall 

Data, IPR2015-00874, Paper 11 (2015); TransVideo, IPR2015-01519, Paper 8 

(2016); Qurio, IPR2015-01940, Paper 7 (2016); Nonend, IPR2016-00174, Paper 10 

(2016); Am. Vehicular, IPR2016-00364, Paper 13 (2016); Plectrum, IPR2017-

01430, Paper 8 (2017); Digital Stream IP, IPR2016-01749, Paper 22 (2018); Fall 

Line Pts., IPR2018-00043, Paper 6 (2018); MONKEYMedia, IPR2018-00059, Paper 

15 (2018); Uniloc, IPR2017-02148, Paper 9 (2018) (nonexaustive). 
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I. Unified Is the Sole RPI Under the Applicable Standard  

The Petition correctly certifies Unified Patents Inc. as the sole RPI under 

§ 312(a)(2). RPI is interpreted under its common-law meaning—codified in Federal 

Rule 17(a).2 Trial Practice Guide (“TPG”), 77 Fed. Reg. 48,756, 48759; AIT, 897 

F.3d at 1346-51. An RPI is the person entitled to enforce the right being asserted. 

AIT at 1348 (citing Wright & Miller § 1543). The TPG, citing Taylor v. Sturgell, 

states that RPI is a “highly fact-dependent question… assessed on a case-by-case 

basis” while expanding on Rule 17 with additional factors related to principles of 

preclusion. TPG, 48759 (citing Taylor, 553 U.S. 880, 893-895 (2008)). In Taylor, 

the Supreme Court confirmed that nonparties are not bound by prior judgments 

except in “discrete exceptions that apply in ‘limited circumstances,’” including 

where the named party is a proxy or agent for the nonparty. 553 U.S. at 893-95, 898. 

The TPG, in applying Taylor, identifies factors that may justify such preclusion, 

including: whether a non-party is funding, directing, or controlling the IPR; the 

nonparty’s relationships with petitioner and the petition, including involvement in 

the filing; and the nature of the entity filing the petition. 77 Fed. Reg. at 48,759-60; 

                                           
2 Rule 17(a) limits persons who are considered RPIs to persons with seven types of 

relationships with the entity entitled to sue, e.g., executors and guardians. No such 

relationships exist here and Realtime never mentions Rule 17(a). 
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see Sirius XM Radio, IPR2018-00681, Paper 12 at 3-4 (Sept. 6, 2018) (quoting TPG).  

Applying these controlling factors here, Realtime does not dispute that: 

(1) Unified solely directed, controlled, and funded this IPR; (2) no member 

communicated with Unified or knew about the IPR before it was filed; and (3) no 

member has participated in this IPR, either explicitly or implicitly.  

 This confirms Unified as the sole RPI, as the Board has 

routinely found. See, e.g., Dragon IP, IPR2014-01252, Paper 37 at 12 (“even if we 

accept Patent Owner’s allegations that Petitioner engages in no activity of practical 

significance other than filing IPR petitions with money received from its members, 

this does not demonstrate that” Unified’s members were unnamed RPIs.); supra n.1.  

AIT clarified the Board’s RPI standard.3 In AIT, the Federal Circuit applied 

the traditional fact-intensive “flexible approach that takes into account both 

equitable and practical considerations” consistent with the TPG. AIT, 897 F.3d at 

1351 (Fed. Cir. 2018). The Court looked at direction, funding, and control as 

touchstones, and in the context of § 315(b) remanded for further consideration with 

“an eye toward determining whether the nonparty is a clear beneficiary that has a 

                                           
3 Worlds Inc. v. Bungie, Inc., decided last week, noted that AIT “clarif[ied] the 

meaning of the term ‘real party in interest’ in the context of § 315(b).” No. 2017-

1481, 2018 WL 4262564, at *7 (Fed. Cir. Sept. 7, 2018).  

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


