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Pursuant to the Board’s order of August 16, 2018 (Paper 15) and e-mail of 

August 24, 2018, Patent Owner hereby submits this supplemental brief. 

35 U.S.C. §312(a)(2) states that a petition “may be considered only if . . . the 

petition identifies all real parties in interest.” In AIT v. RPX, the Federal Circuit 

held that a real party in interest is one “who will benefit” from an IPR. 897 F.3d 

1336, 1348 (Fed. Cir. 2018) (“AIT”). In reaching its holding, the Court rejected the 

Board’s “unduly narrow” approach to evaluating the real party in interest inquiry. 

Id. at 1345. 

When Unified Patents (“Unified”) filed this Petition, it stated to the Board 

that “Unified is the real party-in-interest.” Paper 2 at 1. But Unified’s discovery 

production on the issue now proves its representation to have been false.1 While 

numerous facts revealed through discovery belie Unified’s claim that it is the sole 

RPI, Unified’s relationship with  is especially notable. 
                                           

1Patent Owner notes that it has received only limited, voluntary discovery 

and that it intends to seek additional discovery should the Board institute trial. See 

Paper 18 at 5 (denying request for additional discovery but stating that “Patent 

Owner may have the opportunity to renew its request for such a motion post-

institution if the Board decides to institute trial”). 
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 pays Unified  per year for membership to all of Unified’s 

“Technology Zones,” including the  Zone. Ex. 2012 at 1.  

 

 

 

 

 

 Under AIT v. RPX there can be no doubt that  is an RPI. And 

Unified did not name  as an RPI. The Petition thus cannot be instituted.  

Moreover, numerous other Unified members are RPIs as well. Unified is 

structured so that its members can be confident that their fees are used primarily to 

invalidate patents the members are at risk of infringing. The Petition here was filed 

to benefit members of the  Zone, and members of that Zone are the RPIs.  

I. The RPI inquiry focuses on whether a non-party is a clear beneficiary of 
the IPR and its relationship with the Petitioner 

In AIT v. RPX, the Federal Circuit considered a case where RPX— a Unified 

competitor that is similarly “a for-profit company whose clients pay for its 

portfolio of ‘patent risk solutions’”—petitioned for inter partes review but did not 

identify any customers as RPIs. 897 F.3d. at 1351;  
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