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Pursuant to 37 C.F.R. § 42.64(b)(1), Petitioner Moderna Therapeutics, Inc.

(“Moderna” or “Petitioner”), submits the following objections to evidence

accompanying the Patent Owner’s Sur-Reply. Petitioner’s objections are timely

under 37 C.F.R. § 42.64(b)(1) because they are being filed within five (5) business

days of service of the Patent Owner’s Sur-Reply.

Petitioner reserves the right to present further objections to these or

additional Exhibits submitted by Patent Owner, as allowed by the applicable rules

or other authority.

Evidence Description

Objection(s)

Exhibit 2046 | Alleged “Listing of
Example Formulations
Falling within the
Scope of the *435
Patent Claims”

FRE 401, 402, 403 — Petitioner objects
to the Exhibit as containing mere
attorney argument without a
sponsoring expert witness and
mischaracterizations of the cited
patents and cited art. Accordingly, the
document is not relevant to any issue in
the proceeding and/or any probative
value is substantially outweighed by
the danger of unfair prejudice.

FRE 701, 702, 703 — Petitioner objects
to the Exhibit including the title and the
titles of the columns of this Exhibit as
containing without a sponsoring expert
witness and mischaracterizations of the
cited patents and cited art which are not
based on sufficient facts or data and are
not based on a reliable foundation,
and/or constitute conclusory opinion
without sufficient support. See also
Daubert v. Merrell Dow Pharms, Inc.,
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509 U.S. 579 (1993). Moreover,
Petitioner objects to this Exhibit as
improper opinion testimony by a lay
witness (FRE 701) and Petitioner
objects to this Exhibit to the extent it is
being offered as opinion testimony
(FRE 702). An unknown author of the
chart does not qualify as an expert in
patent law by knowledge, skill,
experience, training or education.

FRE 801/802 —Petitioner objects to

this Exhibit as inadmissible hearsay to
the extent Patent Owner relies on it for
the truth of the matter asserted therein.

Exhibit 2047

WO 2010/088537

FRE 401, 402, 403 — Petitioner objects
to the entry of EX2047 as untimely.
Further, this Exhibit is offered in
support of mere attorney argument
without a sponsoring expert witness
that mischaracterizes the cited
reference. As a result, this reference 1s
not relevant to this proceeding.

To the extent this exhibit is deemed
relevant, admission of the exhibit
would be unduly prejudicial given its
untimeliness and lack of supporting
expert testimony.

Exhibit 2048

Sedic 2017 Article

FRE 401, 402, 403 — Petitioner objects
to the entry of EX2048 as untimely.
Further, this Exhibit is offered in
support of mere attorney argument
without a sponsoring expert witness
that mischaracterizes the cited
reference. As a result, this reference is
not relevant to this proceeding.
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To the extent this exhibit is deemed
relevant, admission of the exhibit
would be unduly prejudicial given its
untimeliness and lack of supporting
expert testimony.

FRE 801/802 —Petitioner objects to

this Exhibit as inadmissible hearsay to
the extent Patent Owner relies on it for
the truth of the matter asserted therein.

Exhibit 2049

WO 2013/090648

FRE 401, 402, 403 — Petitioner objects
to the entry of EX2049 as untimely.
Further, this Exhibit is offered in
support of mere attorney argument
without a sponsoring expert witness
that mischaracterizes the cited
reference. As a result, this reference 1s
not relevant to this proceeding.

To the extent this exhibit is deemed
relevant, admission of the exhibit
would be unduly prejudicial given its
untimeliness and lack of supporting
expert testimony.

Exhibit 2050

Bahl 2017 Article

FRE 401, 402, 403 — Petitioner objects
to the entry of EX2050 as untimely.
Further, this Exhibit is offered in
support of mere attorney argument
without a sponsoring expert witness
that mischaracterizes the cited
reference. As a result, this reference is
not relevant to this proceeding.

To the extent this exhibit is deemed
relevant, admission of the exhibit
would be unduly prejudicial given its
untimeliness and lack of supporting
expert testimony.

DOCKET

_ ARM

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

IPR Case No. IPR2018-00739

U.S. Patent No. 9,364,435

FRE 801/802 —Petitioner objects to

this Exhibit as inadmissible hearsay to
the extent Patent Owner relies on it for
the truth of the matter asserted therein.

Exhibit 2051

WO 2017/223135

FRE 401, 402, 403 — Petitioner objects
to the entry of EX2051 as untimely.
Further, this Exhibit is offered in
support of mere attorney argument
without a sponsoring expert witness
that mischaracterizes the cited
reference. As a result, this reference is
not relevant to this proceeding.

To the extent this exhibit is deemed
relevant, admission of the exhibit
would be unduly prejudicial given its
untimeliness and lack of supporting
expert testimony.

Exhibit 2052

WO 2018/232357

FRE 401, 402, 403 — Petitioner objects
to the entry of EX2047 as untimely.
Further, this Exhibit is offered in
support of mere attorney argument
without a sponsoring expert witness
that mischaracterizes the cited
reference. As a result, this reference is
not relevant to this proceeding.

To the extent this exhibit is deemed
relevant, admission of the exhibit
would be unduly prejudicial given its
untimeliness and lack of supporting
expert testimony.
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