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Opposition to Petitioners’ Motion to Exclude

Patent Owner Almirall, LLC (““Almirall”’) responds to each of the arguments
raised in Petitioners’ Motion to Exclude Evidence (Paper 34). Petitioners’ motion
to should be denied for at least the following reasons:

I. THE BOARD SHOULD NOT EXCLUDE THE CONTESTED
PORTIONS OF DR. KLIBANOV’S DECLARATION (EX. 2003)

Petitioners seek to exclude certain paragraphs of the Declaration of
Almirall’s expert Dr. Klibanov (Ex. 2003) as irrelevant and unfairly prejudicial
because Almirall did not cite these paragraphs in its papers. See Paper 34 at 3-5.
Petitioners apparently performed a text search of Almirall’s papers, and if a
paragraph was not expressly cited therein, Petitioners included it in its motion to
exclude as “irrelevant and/or prejudicial,” irrespective of the substance of those
paragraphs. That is not the law. A cursory review of the record, moreover, reflects
the allegedly uncited paragraphs are in fact relevant, undermining Petitioners’
premises in any event.

Petitioners’ overarching, if tacit, contention that something not directly cited
in a Patent Owner Response or Sur-Reply is per se irrelevant and/or prejudicial is
legally incorrect. Evidence is relevant if it “has any tendency to make a fact more
or less probable than it would be without the evidence.” Fed. R. Evid. 401
(emphasis added). This threshold for admissibility is quite low. Laird Techs., Inc.

v. GrafTech Int’l Holdings, Inc., IPR2014-00025, Paper 45 at 44 (Mar. 25, 2015);
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0ddzOn Prods., Inc. v. Just Toys, Inc., 122 F.3d 1396, 1407 (Fed. Cir. 1997).
Unremarkably flowing from its competence to evaluate the weight of record
evidence is the Board’s pronouncement that, “[r]ather than excluding evidence that
is allegedly confusing, misleading, untimely, and/or irrelevant, we will simply not
rely on it or give it little weight, as appropriate, in our analysis.” SK Hynix Inc. v.
Netlist, Inc., IPR2017-00562, Paper 36 at 49 (July 5, 2018) (denying motion to
exclude paragraphs of expert declarations and exhibits not cited in briefing). And,
in the inter partes review context, “the better course is to have a complete record
of the evidence to facilitate public access as well as appellate review.” Id.

The paragraphs Petitioners seek to exclude are in any case relevant:

o Paragraphs 1-20: pertain to (i) Dr. Klibanov’s background and

qualifications as an expert in this proceeding; (ii) the materials he considered
in forming his opinions; (iii) an overview of his opinions in this proceeding;
and (iv) the legal principles he assumed and relied upon in rendering his
expert opinions.

o Paragraphs 21-40: recite the claims of the *926 patent, review its

prosecution history, and describe Dr. Klibanov’s understanding regarding
the effective filing date.

° Paragraphs 43, 61. 62, 64, 6668 & 71-77: conceern Dr. Klibanov’s

understanding of the background of the invention.
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° Paragraphs 7880, 88-90. 92-98 & 100: set forth Dr. Klibanov’s

understanding of the prior art references—Garrett, Nadau-Fourcade, and
Bonacucina—asserted by Petitioners in their two Grounds.

) Paragraphs 104—112, 116—-122 & 125—-136: relate to Dr. Klibanov’s

understanding of additional prior art references cited to by Petitioners and
their experts, though not comprising either of their Grounds.

o Paragraphs 137-143, 146148, 152158, 164-167, 169-171, 173, 175181,

183-192, 194-196 & 200: provide transitions, context, and analyses for

surrounding paragraphs

o Paragraphs 202-217: respond to the portion of Dr. Michniak-Kohn’s

Declaration (Ex. 1002), offered by Petitioners, regarding objective indicia of
non-obviousness.

o Paragraph 218: provides a conclusion.

o Paragraphs 161, 162, 163 & 168: are expressly cited in Patent Owner’s

Response. See Paper 23 at 28, 44, & 45.
Petitioners, not surprisingly, fail to explain how these paragraphs are unfairly
prejudicial to Petitioners. The Board accordingly should deny Petitioners’ motion

to exclude certain portions of Exhibit 2003.
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II. THE BOARD SHOULD NOT EXCLUDE THE CONTESTED
PORTIONS OF DR. HARPER’S DECLARATION (EX. 2022)

Petitioners likewise seek to exclude certain paragraphs of the Declaration of
Almirall’s clinician-expert, Dr. Harper (Ex. 2022), as irrelevant and unfairly
prejudicial because Almirall did not cite these paragraphs in its papers. See Paper
34 at 3-5. Petitioners’ arguments are no more availing in respect of Dr. Harper’s
Declaration. The relevance of the challenged paragraphs of Exhibit 2022 similarly
cannot credibly be questioned:

o Paragraphs 1-22, 32 & 36-37: pertain to (i) Dr. Harper’s background and

qualifications as an expert in this proceeding; (i1) the materials she
considered in forming her opinions; (ii1) an overview of her opinions in this
proceeding; and (iv) the legal principles she assumed and relied upon in
rendering her expert opinions.

o Paragraphs 23-31: recite the claims of the ’926 patent.

o Paragraph 35: reflects the indisputable agreement between Dr. Harper and
her Petitioners’ counterpart, Dr. Gilmore, as to the appropriate qualifications
of a clinical person of ordinary skill in the art.

o Paragraphs 38—-39, 65 & 78-80: provide context regarding the surrounding

paragraphs that set forth the background and state of the art relating to the

invention.
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