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Pursuant to the Board’s authorization made through an email on September 

10, 2018 (APPL-1015), Petitioner files this unopposed motion to strike Exhibit 

2001, the Easttom Declaration, in its entirety from the record of this proceeding. 

I. STATEMENT OF FACTS 

On March 12, 2018, Uniloc submitted the Declaration of William C. 

Easttom II (Exhibit 2001) in connection with its Patent Owner Preliminary 

Response (Paper 6).  On August 13, 2018, Uniloc filed its Patent Owner Response 

(Paper 11).  The Patent Owner Response does not cite Exhibit 2001. 

On August 24, 2018, Petitioner requested that Patent Owner make Mr. 

Easttom available for deposition. Patent Owner, however, chose not make Mr. 

Easttom available for cross-examination. The parties conferred on September 5, 

2018 to further discuss the deposition of Mr. Easttom. In light of the discussions 

held during that call, and subsequent email exchanges, it was agreed that Petitioner 

would file an Unopposed Motion to Strike. On September 7, 2018, Petitioner 

emailed the Board to request permission to file this motion. See APPL-1015. On 

September 10, 2018, the Board granted Petitioner’s request by email. See id.   

II. DISCUSSION 

The rules of discovery explicitly allow Petitioner to cross-examine Mr. 

Easttom. See 37 C.F.R. 42.51(b)(1)(ii); 37 C.F.R. 42.53(b)(2). And, the Board has 
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made clear: “[a]s a guiding principle of routine discovery, as defined by our Rules, 

if a party proffers a witness’s testimony, that party must make that witness 

available for cross-examination by the other party.” HTC Corp. v. NFC 

Technology, LLC, IPR2014-01198, Paper 41, at 3 (PTAB Nov. 6, 2015) (emphasis 

added on “must”). The Board may exercise its authority to strike a declaration 

when the declarant is not made available for cross-examination. See id at 4. 

Further, “little to no weight is given to testimony of declarants who are not subject 

to cross-examination, even if the testimony is not excluded as hearsay.” The 

Mangrove Partners Master Fund, LTD, et al., v. Virnetx Inc., IPR2015-01047, 

Paper 52 at 6-7 (PTAB Apr. 15, 2016); see also Kolmes v. World Fibers Corp. 107 

F.3d 1534, 1542 (Fed. Cir. 1997) (holding that evidence was properly disregarded 

since no opportunity to cross-examine declarant).  

Accordingly, because (i) Mr. Easttom has not been made available for cross-

examination, (ii) Patent Owner’s Response does not cite to Exhibit 2001, the 

Easttom declaration, (iii) Mr. Easttom’s testimony would be given little to no 

weight, and (iv) Patent Owner does not oppose this Motion to Strike, Petitioner 

respectfully requests that this motion be granted and that Exhibit 2001 expunged 

from the record.   
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Dated: September 19, 2018 Respectfully submitted, 

 

/Andrew S. Ehmke/   
Andrew S. Ehmke 
Registration No. 50,271 
Lead Counsel for Petitioner 
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