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1 Cavium, LLC (formerly Cavium, Inc.) (“Cavium”) which filed a Petition in Case 

IPR2018-00403, and Dell Inc. (“Dell”), which filed a Petition in Case IPR2018-

01307, have been joined as petitioners in this proceeding. 
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I.  RELIEF REQUESTED 

Pursuant to the Board’s authorization dated October 21, 2019 (see Paper 77), 

Petitioner Intel Corporation (“Intel”), Cavium, and Dell (collectively “Petitioners”) 

respectfully request that the Board (i) preserve the record for appeal by maintaining 

the confidentiality of Exhibits 1414, 1422-24, 1449, 1452, 1502, 1504, 1506, 2038, 

2501, 2503, and 2601 and Papers 42, 45, 49, 50, 53, 65, 66, 71, and 75 and (ii) 

provide the parties an opportunity to file a motion to expunge those documents 

within 45 days after all appeal rights have been exhausted or within 45 after the 

deadline to file a notice of appeal if no such notice is filed.  Petitioners have 

conferred with Patent Owner, Alacritech, Inc. (“Alacritech”), and Alacritech does 

not oppose this Motion.  Alacritech reserves its right to oppose any motions to 

expunge. 

II. BACKGROUND 

The Board entered a stipulated protective order on October 2, 2018 and a 

revised protective order on December 20, 2018.  See Ex. 2401 at 33:2-6; Paper 33. 

During the course of this proceeding, Intel filed motions to seal all or portions 

of Exhibits 1414, 1422-1424, 1449, 1452, 1504, and 1506 and Papers 45, 53, 66, and 

71 (which cited those Exhibits) as containing confidential business information.  See 

Papers 36, 46, 55, 62, 68, 73, and 74.  Cavium moved to seal Exhibit 1502 as 

containing confidential business information.  See Paper 58.  Alacritech moved to 
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seal Exhibits 2038, 2501, 2503, and 2601 and Papers 42, 49, 50, and 75 (which cited 

those Exhibits) as containing confidential business information or information 

designated as such by another party.  See Papers 17, 43, 51, 61, and 76.  The motions 

to seal are pending before the Board.  Additionally, the Board filed Paper 65, the 

transcript from the oral hearing on March 4, 2019, under seal because it included 

confidential information.  See Paper 65 at 51:18-52:10.  The parties submitted 

redactions to the Board on May 31st.  See Paper 67 (redacted version of the 

transcript). 

On June 4, 2019, the Board entered an Order Dismissing the Petition, 

Vacating Institution of Inter Partes Review, and Terminating Inter Partes Review 

(“Order”) (Paper 66).  The Board denied Petitioners’ Motion for Reconsideration on 

August 28, 2019.  (Paper 71).  On October 14, 2019, Intel contacted the Board and 

the parties to seek preservation of the record and an extension for the deadline to file 

motions to expunge.  The Board authorized Petitioners to file this motion on October 

21, 2019.  (Paper 77). 

Petitioners have not yet decided whether to appeal the Board’s Order to the 

U.S. Court of Appeals for the Federal Circuit.  The deadline to file a notice of appeal 

is October 30, 2019. 
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III.  ARGUMENT 

Petitioners seek to extend the default deadline for unsealing Exhibits 1414, 

1422-24, 1449, 1452, 1502, 1504, 1506, 2038, 2501, 2503, and 2601 and Papers 42, 

45, 49, 50, 53, 65, 66, 71, and 75 in order to maintain the record intact until the 

resolution of any appeal, should any Petitioner choose to file one.  Confidential 

information that is subject to a protective order will ordinarily become public 45 

days after final judgment unless a motion to expunge is filed.  37 C.F.R. § 42.56; 

Office Patent Trial Practice Guide, 77 Fed. Reg. 48,756, 48,761 (Aug. 14, 2012).  

However, Petitioners have 63 days from entry of judgment to file a notice of appeal.  

37 C.F.R. § 90.3.  Petitioners cannot move to expunge their confidential information 

because the Federal Circuit may need the current record to evaluate a possible 

appeal. 

 Additionally, the Federal Circuit Rules require the Board to retain the record 

of this proceeding pending appeal.  Federal Circuit Rule 17(a) states that “[t]he 

agency must retain the record[.]”  Federal Circuit Rule 17(d) is entitled “Access of 

Parties and Counsel to Original Record” and requires the parties and their counsel 

have access to both the sealed and unsealed portions of the record “[w]hen a petition 

for review or notice of appeal is filed[.]”   

Accordingly, Petitioners request that the entire docket in this case be 

preserved pending a possible appeal, including preservation of all sealed documents 
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in non-public form.  The Board has previously granted similar requests.  See Arctic 

Cat, Inc. v. Polaris Indus. Inc., IPR2014-01427, Paper 62 at 2 (PTAB Mar. 8, 2016) 

(ordering “any documents currently under seal in non-public form will be 

maintained as such until the conclusion of any and all appeals”); IBM Corp. v. 

Intellectual Ventures II LLC, IPR2014-00786, Paper 49 at 2-3 (PTAB Nov. 20, 

2015) (ordering the record to be maintained and undisturbed pending the outcome 

of any appeal); see also Illumina, Inc. v. The Trustees of Columbia University in the 

City of New York, IPR2012-00006, Paper 133 at 3 (PTAB Apr. 25, 2014); Intelligent 

Bio-Systems, Inc. v. Illumina Cambridge Ltd., IPR2013-00128, Paper 93 at 2-3 

(PTAB Sept. 10, 2014); Chevron North America, Inc. v. Milwaukee Elec. Tool 

Corp., IPR2015-00595, Paper 82 at 3 (PTAB Sept. 7, 2016); Merck Sharp & Dohme 

Corp. v. Mayne Pharm. Int’l Pty Ltd., IPR2016-01186, Paper 75 at 4 (PTAB Feb. 8, 

2018); Acrux DDS Pty Ltd. v. Kaken Pharm. Co., IPR2017-00190, Paper 101 at 2-3 

(PTAB Dec. 21, 2018). 

Petitioners further request that the Board extend the deadline for filing a 

motion to expunge under 37 C.F.R. § 42.56 to allow the confidentiality of the sealed 

documents to be preserved, such that the parties may file motions to expunge within 

45 days after all appeal rights have been exhausted or within 45 after the deadline to 

file a notice of appeal if no such notice is filed.  See, e.g., Kayak Software Corp. v. 

IBM Corp., IPR2016-00608, Paper 67 at 43-44 (PTAB Aug. 7, 2017); L-3 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


