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1 TUESDAY, OCTOBER 2, 2018 1 W are seeking additional discovery in the three

2 12:00 P.M 2 pending proceedi ngs, 2018-226, 234 and 401

3 3 Specifical ly we're seeking docunents

4 JUDGE BOUDREAU:  Hi . 4 nmenorializing the -- the nature and scope of the privity

5 Thi's i's Judge Boudreau. 5 and proxy status as well as the rights and obligations

6 I"mon the line with Judge Siu. 6 between the Petitioners who have identified thensel ves as

7 This is the call in cases IPR 2018-00226, 234 7 the sole real parties ininterest with respect to the

8 and 401 8 other joining Petitioners.

9 Are counsel for Intel, Caviumand Al acritech on 9 Just to be very clear at the -- at the start of

10 the Iine? 10 this, thisis -- this request is quite different fromthe

1 MR STEPHENS: Counsel for Intel is here, 11 request that was nade in the co-pending earlier

12 Your Honor, Garland Stephens of Wil, Gotshal & Manges 12 proceedings, whereas in the --

13 representing Intel. 13 JUDGE BODREAU.  How so?

14 Also, ny colleague Melissa Hotze is on the line, |14 MR PAUNOVI CH  Yes, Your Honor?

15 and | believe ny colleague Anne Cappella may be on the 15 JUDE BODREAU  (h.

16 line as vell. 16 | just said how so?

17 JUDGE BOUDREAU:  Thank you. 17 M PANOAGCH It is different because this

18 MR MPHERSON:  And Your Honor, this is Pat 18 - vhereas the Board had exercised its discretion, as

19 McPherson, counsel for Cavium 19 it had the right to do soin allowing an anendnent of

20 I have Karineh Khachatourian and David Xue on 20 real parties ininterest it -- in connection with those

21 the line as well. 21 co-pending proceedi ngs because the one-year tine bar of

22 JUDGE BOUDREAU:  Thank you. 22 315(a) -- (b) had not run, here, if the real partyin

23 And do we have counsel for Alacritech? 23 interest, including Dell, Wstron and CenturyLink

24 MR GASS: Yes, Your Honor. 24  entities is the sane, and we do contend that it is, there

25 This is Jimdass, counsel for Alacritech. 25 would be no reason for it to be any different, then the
Page 7 Page 9

1 Wth ne on the phone today is Joe Paunovich and 1 one-year statutory bar would apply, requiring a single

2 Sean Li. 2 and sole remedy, termnation of these three proceedi ngs

3 MR PANOACH ood afternoon, Your Honor. 3 Soit is avery different footing fromthe

4 JUDGE BODREAU  Thank you. 4 earlier proceedings in that the Board would -- woul d not

5 And do any of the parties have a court reporter 5 have discretionin this instance if there -- if there are

6 ontheline? 6 real partiesin-- other real parties in interest

7 MR STEPHENS.  Your Honor, this is counsel for 7 including Dell, Wstron and GenturyLink, to allow an

8 Intel, Garland Sephens. 8 anendnent of RPl's based on either a joinder or otherw se

9 V¢ arranged for a court reporter after 9 JUDGE BODREAU:  What evi dence does Patent Oaner

10 Aacritech declined to do so. 10 currently have of an arrangenent or any kind of

11 JUDCE BODREAU Al right. So we do have one, |11 relationship between each of the Petitioners in these

12 then? 12 cases?

13 M STEPHENS V¢ do. 13 M PAUNOMICH Sure.

14 JUDCE BODREAU.  Ckay.  Thank you. 14 First and forenost, this Board already found, in

15 And if | can just ask you to please file the 15 connection with our previous conference in the co-pending

16 transcript fromthe court reporter as soon as practical, 16  proceedings, this is at, as an exanple, Paper 71 of

17 we'd appreciate it. 17 | PR2017-1405, that the existence of the indemity

18 MR STEPHENS V¢ will do that. 18 agreenent between, for exanple, Intel and Dell has

19 JUDGE BODREAU  Thank you. 19  been -- was readily admtted and nade of record and that

20 So Patent Omner requested this call to request 20 that was nade of record as of the filing dates of the

21 tofileamtion for additional discovery, sol'll let 21 initial co-pending proceeding, so this dates back to My

22 Patent Oaner go ahead and -- and speak now 22 or June of last year, and the present petitions were

23 MR PANOAICH  Thank you, Your Honor. 23 filedin -- around about Novenber, early Decenber of

24 This is Joe Paunovich on behal f of Patent Owmer |24 2017, which would be nore than a year fromthe filing

25 Aacritech. 25 date -- service date, excuse ne, of the underlying
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1 conplaints against Dell, Wstron and CenturyLink. 1 between Intel Corp. and Dell, Inc. is readily

2 So we have the Board finding, first and 2 admtted and of record."

3 forenmost, and which flows fromintel's and Dell's 3 And the ultimate finding was that counsel for

4 admssion that those agreenents were readily adnmtted and | 4 Intel Gorp. and Dell, Inc. acknow edged that Dell, Inc.

5 made of record. 5 s area partyininterest in these proceedings at |east

6 Those agree -- what we don't have are the actual 6 by virtue of Dell, Inc. joining as a party to these

7 agreenents spelling out the specifics, the nature and 7 proceedings.

8 scope of the relationship and the specific rights and 8 That's the difference between those proceedi ngs

9 obligations that flowfromthose | ong-standing 9 and these, whereas in that set of co-pending proceedings

10 relationships. 10 where the one-year bar woul d not have been exceeded, the

11 There's no question that those documents woul d 11 Board exercised its discretion, as we understood it, to

12 spell that out, and that was the basis for the additions |12 allowfor an additional identification of RMls.

13 of Intel and Caviums intervention in the underlying 13 And there was some di sagreement, as the Board

14 District Court cases, whereas we have laid out in Patent |14 nay recall, at the Septenber 13th hearing on those

15 Omner's response to the instant proceedings, both Cavium |15 natters, whereas, at |east as Petitioner's counsel

16 and Intel represented to the Court that they were 16 recalls the -- the call, | believe it was Judge Boudreau

17 intervening to defend their clients' interests, 17 had questioned Intel and Dell's counsel about the timng

18 specifically Dell -- in the case of Intel, Dell, Wstron |18 and existence of the indemity agreenent and whether or

19 and the CenturyLink entities. 19 not there would be -- they -- Dell, for exanple, would be

20 So it's the conbination of both the -- the 20 areal partyininterest at the tinme of the initial

21 admssion of these agreenents existing, their 21 filings of the agreenents -- 1'msorry, the petitions.

22 intervention in the underlying suit and this Board's 22 \¢ do, of course, understand that the basis of

23 finding, express finding fromthe August 20th hearing 23 the Board's ruling in the co-pending proceedi ngs was that

24 that is the -- the basis for the existence of these 24 it was moot because of the joinders.

25 long-standing agreenents, which will prove that the 25 Here, in these instant proceedings, it cannot be
Page 11 Page 13

1 instant petitions are tine barred. 1 nooted by a joinder because if they are real parties in

2 JUDGE BODREAU  And | just want to make sure 2 interest, then the one-year bar has been exceeded under

3 therecordis clear. 3 315(h), and the term -- the proceedi ngs nust be

4 Dd you say that the Board previously found that | 4 terninated.

5 the existence of the indemification agreenment between 5 JUDGE BODREAU Al right. Thank you,

6 Dell and Intel denonstrates that Dell was a real party in | 6 M. Paunovich.

7 interest at the tine that the -- at the time that Intel 7 Vé' || hear now fromPetitioner's counsel.

8 filedits petitionin the earlier cases? 8 MR STEPHENS.  Your Honor, this is Garland

9 | don't believe that accurately reflects the 9 Sephens representing Intel.

10 record. 10 Before | address any of the nerits that

11 | believe that what we previously determned was |11 M. Paunovich raised, | want to raise a procedural issue,

12 that the issue was noot in the earlier cases because Dell |12 which is why now?

13 waes adnttedly a real party ininterest by virtue of its |13 The Patent Oaner filed their response to the

14 filing of a petitionwith a nmotion for joinder, which was | 14 petition several weeks ago, the day after, in fact, they

15 granted. 15 asked for this conference.

16 MR PANOMCH That's correct, Your Honor. 16 This is not a newissue. They have known about

17 And | -- | apologize if | msspoke. 17 it for many weeks, as Your Honor knows, because we had a

18 | was not intending to do so. 18 phone cal | about this in the other IPRs, as M. Paunovich

19 The basis of your ruling that flowed fromthe 19 talked about.

20 August 20th conference was, and |'mjust reading fromit: |20 | don't see any demonstrated need for this

21 "Petitioner Intel Corporation responded 21  discovery 'cause they already put in 15 pages of briefing

22 in essence that there is nothing in the details |22 in each of the responses to the three IPRs that this call

23 of any indemification agreements that affect 23 is about.

24 these proceedings before the Board and that the |24 Wiy did they wait to nowto raise all of this?

25 exi stence of the indemification agreenent 25 | think it should be denied -- the request for
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1 briefing should be denied on that basis al one. 1 know, once they're an actual party, well, of course they
2 V¢ al so disagree that indemmity alone can -- is 2 areasoarea partyininterest, but they're a party,
3 sufficient to raise any issue of RAl or a one-year bar, 3 soall of the legal issues surrounding real party in
4 sowedon't think that the adnitted existence of 4 interest are irrelevant for that reason. They're an
5 indemity agreenents, which also, by the way, do not 5 actual party.
6 necessarily establish indemity for any of the 6 JUDGE BODREAU Vel I, | think it's afair
7 patents-in-suit here as opposed to sone of the 7 reading of what we entered in the earlier cases is that
8 patents-in-suit inthe prior IPRs that we talked about, 8 we veren't really reaching a decision as to whether or
9 that there is such an indemity obligation, but even if 9 not the indemification agreement woul d nake either Dell
10 there were, we don't think that that is sufficient to 10 an RPl inIntel cases or whether Intel would be an Rl in
11 raise this one-year bar issue that M. Paunovich says. 11 any case that Dell filed.
12 But before any of that, we think the procedural 12 MR STEPHENS. | don't disagree with that,
13 issue of this sinply not being tinely suggests that the 13 Your Honor.
14 Board should deny it on that ground al one. 14 | agree the issue was nooted, and you did not
15 JUDGE BODREAU Vel |, to the extent that RPI 15 have to reach that issue.
16 issues are jurisdictional, is it possible for themto be |16 | think you don't have to reach the issue here
17 waived? 17 either sinply because the -- the Patent Oaer's already
18 MR STEPHENS. The discovery can certainly be 18 fully briefed this and didn't even bother to seek
19 waived, Your Honor, and they've al ready nade their 19 discovery until the day before they filed their
20 15 pages of argunents in each of the three responses that |20 opposition, which includes 15 pages on the nerits of this
21 have already been filed. 21 issue.
22 So the discovery -- the request to file a notion |22 JUDGE BODREAU M. Paunovi ch, could you
23 for additional discovery is certainly withinthe Board's |23 respond to the tining issue there?
24 discretion. 24 M PANOACH VYes.
25 They' ve al ready presented the issue in their 25 Thank you, Your Honor.
Page 15 Page 17
1 briefing, so you wll be deciding the issue one way or 1 Nunber one, thisis, in part, nec- --
2 another. 2 necessitated by what we --
3 This is about whether or not they will be 3 | frankly wish we had a transcript fromthe
4 pernitted to file a motion for discovery, which will then | 4 August 20th hearing.
5 Dbe briefed, and presunably we'll have another call about 5 O Septenber 13th, we vere, frankly, very
6 that after it's fully briefed. 6 surprised to hear the position taken by Petitioners at
7 To be clear, Your Honor, | think what 7 the hearing.
8 M. Paunovich has just adntted to shows that we were 8 Wier eas we understood and heard very clearly the
9 correct when we said at the hearing on the other |PRs 9 representations made on the earlier hearing, on
10 that Intel and the other Petitioners never nade any 10  Septenber 13th, it was stated very differently, that all
11  admssion that -- that indemification al one woul d 11 that was admtted during that call was that -- the point
12 cau- -- giverise to this one-year bar, and even if that |12 about the nooting of the issue relating to the joinders.
13 were anissue inthe prior case, whichit's not, it 13 W& expected and intended to rely on the -- the
14 certainly wouldn't. 14 representations nade by counsel during the August 20th
15 Wat we -- what we agreed is that once somebody |15 hearing, and those circunstances changed.
16 is aparty by virtue of having filed a motion to join and |16 The second point is that on Septenber 7th, the
17 then being joined, then they're areal party ininterest |17 Federal Qrcuit issued the Wrlds v. Bungie decision,
18 because they're a party, right, and all of these -- all 18 which dealt with a factual scenario that is nearly
19 of the case |aw concerning real party ininterest is 19 identical to the one that we're dealing with here,
20 about people who are not parties, who are hidden real 20 specifically in that case where Activision was a real
21 parties ininterest who give rise to potential estoppel 21 party ininterest, an indemity who had been sued, and
22 and one-year bar issues because even though they're not 22 their one-year tine bar had run, and later a petition was
23 parties, they are real parties ininterest. 23 filed, and ultinately, the Federal -- and -- and that
24 Here -- inthe prior IPRs, the -- the issue that |24 issue was overlooked by -- by that particul ar Board, not
25 the Board found and what we agreed with is that, you 25 found to be a sufficient failure to nane an RPl and not a
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