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L. INTRODUCTION

The Board should deny MacroPoint’s motions to dismiss these proceedings
because controlling precedent holds that dismissal without prejudice renders an
action as if it had never been filed for purposes of § 315(a)(1). The authority on
which MacroPoint relies, the Federal Circuit’s decision in Click-to-Call, was
strictly and purposely limited to § 315(b). The Court could have interpreted § 315
as a whole, but it specifically chose to limit its decision to § 315(b). This
interpretation was proper because the subsections use different terms and have
different and distinct legal effects. Section 315(b) focuses on “service” and has a
clock-starting effect, whereas § 315(a) merely refers to “filing” and has a
preclusive effect. The background legal principle that the Court refused to apply to
§ 315(b) is applicable to § 315(a). Therefore, Click-to-Call should not be
improperly extended to § 315(a), and the Board should not overrule its own prior
decisions. If MacroPoint wants to change the well-established law of § 315(a), it
can seek to appeal to the Federal Circuit after the Board’s final written decision.

Alternatively, the Board should find that the FourKites countersuit was not a
“civil action” for purposes of the statute. MacroPoint moved to dismiss FourKites’
declaratory judgment claims, which were a direct response to MacroPoint’s suit
against Ruiz, as not directed to an Article III case or controversy. Taking

MacroPoint at its allegation there, claims that could not pass Article III muster
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