18-12425-mg Doc 412-1 Filed 12/27/18 Entered 12/27/18 12:24:20 Exhibit Asset

Purchase Agreement Pg 1 of 240
EXECUTION VERSION

ASSET PURCHASE AGREEMENT

by and among

POZEN Inc.,,
Aralez Pharmaceuticals Trading DAC
and
Nuvo Phar maceuticals (Ireland) Limited

Dated as of September 18, 2018

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

18-12425-mg Doc 412-1 Filed 12/27/18 Entered 12/27/18 12:24:20 Exhibit Asset
Purchase Agreement Pg 2 of 240

TABLE OF CONTENTS
ARTICLE 1 DEFINITIONS. ... .ottt sttt e bbbt sne e 2
1.1  Certain Defined TEIMIS. . ..o s 2
1.2 CONSITUCLION. .ottt ettt bbbt 17
ARTICLE 2 SALE AND PURCHASE OF ASSETS; LIABILITIES......cccooiieieveseceeeeeeene 18
21  Saleof PUrChased ASSELS. ...t 18
F A IR 1= o1 1 =SSR 19
RGN O] 015 Lo (= = 11 o] o TR SRS U PP PRRRSON 20
P S O [0 1 o TSRS 21
ARTICLE 3 REPRESENTATIONS AND WARRANTIES.......ccoooiitrirenereree e 22
3.1 Representationsand Warrantiesof Seller. ... 22
3.2 Representationsand Warrantiesof BUYEr. ........ccocvevvvieeiiciecce e 27
3.3 Exclusivity of REpresentations.........ccccoveriiiieninieseesieeee e 29
ARTICLE 4 PRE-CLOSING COVENANTS ..ottt 29
4.1  Accessand INformMatioN. .......coceeiiiieieeeeee e e nee s 29
4.2  Ordinary Course of BUSINESS. ......cccceiierieieseesieeseeseesie e seesteeessseessesaesneensens 30
4.3  Notification of Certain Matters. .....ccoceiiiiineereee e 31
4.4  Obligation to Consummatethe Transaction. ........c.cccccveeeveereeceseesesceeseennens 32
45  FinancCial StateMENTS.......cooi i et 32
4.6  NON-SOlCItation Of BidS. .......ccooeiiririiieiese et 33
4.7  Key Employee Retention Plan. ........ccoeoiiiiiieiiiie e 33
v T 1 0T o o OSSR 33
4.9  Co-operation With FINANCING. ...ccccveieiirienesee e 33
410  TranSitioNal SEFVICES. ... st 34
I T o T L USRS 35
412 TSX Conditional APProVal. ......ccccveeeieeieeieseese e sie e ee e see e sre e sreeneens 35
413 Ireland EMPIOYEES. .....oooueeiceecece ettt 36
v N = o o I = S SRRSRS 36
ARTICLE 5 ADDITIONAL COVENANTS. ...ttt 38
51  Cooperation in Litigation and INVeSLigations...........cocceoeeeereneneneneneseseenens 38
5.2 FUINEr ASSUMANCES......cooiiieiiiiesie sttt sttt see bbb nne s 39
5.3 PUBLICITY. oo 40
54  Product Liability Claims. .......ccccoiiiiiiece et 40
55  Catain TAX MallerS. ..ottt nee e 41
5.6  Accounts Receivableand Payable. ..o, 43
5.7 WIONG POCKELS. ..ottt 43
5.8  Purchased Intellectual Property. ..o ce st 44

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

18-12425-mg Doc 412-1 Filed 12/27/18 Entered 12/27/18 12:24:20 Exhibit Asset
Purchase Agreement Pg 3 of 240

5.9  Bankruptcy Court Filingsand Approval..........cccenenennenieeneeie e 44

510 DIP FINANCING OFUErS. ..ooiviiiiieeieeiesieeriesee st esee e seesae e sseesesseesseeaesneessesnseens 45

511 Service of APProval MOION .....cccviiiieeiine e e 46

512 CopieSOf PlEAAINGS.....cceeieieeieeii ettt sre e 46

5.13 Patent ENforcement COSES........cooviiiiiriienierieiesee et 46

ARTICLE 6 CONDITIONS PRECEDENT ......coiiiiiirieiiserieeeseeee et 46

6.1  Conditionsto Obligationsof Buyer and Seller.........ccooeiiiiiniininieneesee 46

6.2  Conditionsto Obligations Of BUYES . ........ccccveiiieerieeseese e 47

6.3  Conditionsto Obligations of Seller ... 49
ARTICLE 7 NO SURVIVAL OF REPRESENTATIONS, WARRANTIES AND PRE-

CLOSING COVENANTS .. ..ottt sttt nne e 49

7.1 NO SUMVIVAL oottt st 49

7.2 NO RECOUI SE. ...ttt sbe e e snb e e e snre e anes 50

ARTICLE 8 TERMINATION ..ottt st sttt st ss e 50

<00 R 1= o 0011 g = o] AT 50

8.2  Procedureand Effect of Termination. .........ccocovvrerinienieniniesese e 52

8.3  Termination Fee, Expense Reimbursement. ........ccccocevenenienceeneniee e 53

ARTICLE O MISCELLANEQOUS ........ooiiiieeie ettt 54

9.1  Governing Law, Jurisdiction, Venue and SErViCe..........cccevvuevvveneescieesieesneenn 54

0.2 INOLICES. ..ttt bbbttt ettt et bbb nne s 55

9.3  NOBenefit to Third Parties. ........ccocoeeeierinieeseseee e 57

0.4 WAIVEN . ettt b e bbbttt e et bbb b nne s 57

9.5 EXPEINSES. ..ttt re e 57

LS T A= o o] 21 o | S 57

0.7 AMENAMENT. ..ottt sb et ne e sr e e 57

0.8 SEVErADIITY. oo e nr e ne e 57

9.9  EQUItADIE RENIES. ... e e e 58

9.10  FiNANCING SOUT CES. ....cueeueeueeeeiestesiestesieeseeeeseseessessessessesse e e e e s e ssessesseseessessesneas 58

LS00 R o T I =1 o1 1 2SS 59

9.12  ENQGliSh LAGNQUAGE. .....ccueiueeieieieie sttt 59

.13 BUIK SAIES SALULES. ......eoueeieieiiesie ettt nneas 60

9.14 Representation DY COUNSAL.........cooiiiiiiiieese e 60

.15  COUNTENPAITS. .uiiiiiriiiiiie ettt sttt s be e s sbe e sabe e e sabe e e ssreeennneeens 60

.16  ENTIr€ AQIrEEIMENT. ..ot r e b e s eneas 60

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

18-12425-mg Doc 412-1 Filed 12/27/18 Entered 12/27/18 12:24:20 Exhibit Asset
Purchase Agreement Pg 4 of 240

EXHIBITS

Exhibit A Form of Bill of Sale and Assignment and Assumption Agreement
Exhibit B Form of Domain Name Transfer Agreement

Exhibit C [Intentionally Omitted]

Exhibit D Form of Patent Assignment Agreement

Exhibit E Form of Trademark Assignment

Exhibit F Form of Bidding Procedures Order

Exhibit G Form of Bid Procedures

Exhibit H Form of Approval Order

Exhibit | Form of Interim DIP Financing Order

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

18-12425-mg Doc 412-1 Filed 12/27/18 Entered 12/27/18 12:24:20 Exhibit Asset
Purchase Agreement Pg 5 of 240

ASSET PURCHASE AGREEMENT (this “Agreement”) is made and executed as of
September 18, 2018 (the “Execution Dat€’), by and among POZEN Inc.,, a Delaware
corporation (“Pozen”), Aralez Pharmaceuticals Trading DAC, an lIrish designated activity
company (“Aralez Ireland,” and together with Pozen, “Seller”) and Nuvo Pharmaceuticals
(Ireland) Limited, an Irish corporation (“Buyer”). Seller and Buyer are sometimes referred to
herein individually asa*Party” and collectively asthe “Parties.”

RECITALS
WHEREAS, Sdller and certain of its Affiliates are engaged in the Product Business;

WHEREAS, on August 10, 2018 (the “Petition Date’) Seller and certain of its.
Affiliates (the “U.S. Debtors’) sought relief under Chapter 11 of Title 11, 88 101 et seq., of the
United States Code (as amended, the “Bankruptcy Code”) by filing cases (the “Chapter 11
Cases’ and the proceedings commenced by such filing, the “Restructuring Proceedings’) in
the United States Bankruptcy Court for the Southern District of New York (the “U.S.
Bankruptcy Court”);

WHEREAS, Seller desires to sell to Buyer, and Buyer desires to purchase from Seller,
certain assets and rights associated with the Product and the Product Business, upon the terms
and conditions hereinafter set forth;

WHEREAS, the Purchased Assets and Assumed Liabilities are assets and liabilities of
Seller which are to be sold and assumed pursuant to the Approval Order approving such sale
pursuant to section 363 of the Bankruptcy Code, free and clear of al Encumbrances and
Liabilities except Assumed Liabilities and Permitted Encumbrances, which order will include the
authorization for the assumption and assignment of certain executory contracts and unexpired
leases and liabilities thereunder under section 365 of the Bankruptcy Code, all in the manner and
subject to the terms and conditions set forth herein and in accordance with other applicable
provisions of the Bankruptcy Code;

WHEREAS, an Affiliate of Buyer, Nuvo Pharmaceuticals Inc. (“Nuvo”), will enter into
the Canadian Purchase Agreement (as defined herein) simultaneously with the execution of this
Agreement pursuant to which, among other things, Nuvo will agree to purchase all of the shares
of Aralez Pharmaceuticals Canada Inc. (*Aralez Canada”) from an Affiliate of Seller, Aralez
Pharmaceuticals Inc. (“Parent”), and Parent will agree to sell all of the shares of Aralez Canada
to Nuvo;

WHEREAS, in connection with the entry into this Agreement, Buyer shal use
commercially reasonable efforts to cause, within five Business Days of the date hereof, an
aggregate amount equal to $1,900,000 in cash to be deposited on its behalf as a “good faith
deposit” (the “Deposit™) by wire transfer of immediately available funds to the Escrow Agent, to
be held in escrow in accordance with the terms of the escrow agreement (the “Deposit Escrow
Agreement”) entered into on the date hereof between and among Buyer, Seller and the Escrow
Agent; and
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