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I. Introduction 

NetApp asks the Board to institute inter partes review of the same claims 

already under review in two pending petitions, and based on the same or 

substantially the same prior art and arguments. Section IV, infra. The Board has 

recently rejected NetApp’s attempts to burden the Board and Realtime with 

duplicative and tardy petitions that provide no potential benefit, and should do so 

again here. Id. There is no practical reason to institute a third, redundant petition. 

NetApp’s Petition is also internally redundant. The Petition presents four 

grounds, but does not distinguish between them or ascertain their strengths and 

weaknesses, as the Board has required. Section V, infra. Consistent with its 

precedents, the Board should deny institution in full on that basis as well. Id.  

Moreover, all four grounds fail to make a prima facie showing of 

obviousness with respect to the same limitation of claim 105: limitation E.  

Ground 1 relies on the combination of Hsu with Franaszek. Petitioner admits 

that Hsu does not teach limitation E. Pet. 21. And the testimony of two expert 

witnesses, one of which was adverse to Realtime, establishes that Franaszek also 

does not teach the limitation—refuting the Petition’s allegations. Section VI.B, 

infra. Based on that record, the Petition does not establish a likelihood of 

prevailing as to Ground 1, and should not be instituted. Section VI.C, infra.  
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