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I. INTRODUCTION 

Pursuant to the Joint Notice of Stipulation to Revise Schedule (Paper 53), 

Petitioners submit the following Opposition to PO’s Motion to Exclude Evidence 

Pursuant to 37 C.F.R. § 42.64 (Paper 63).  PO’s motion should be denied. 

First, PO has identified no basis to exclude Mr. Buss’s declaration.  As an 

initial matter, there is nothing improper in an expert serving a declaration mirroring 

that of another expert, particularly when supporting a copycat IPR petition.  Mr. 

Buss did not merely “adopt” Dr. Ball’s opinions; rather he carefully considered the 

same evidence and reached the same conclusions.  Nor has PO identified any flaw 

in Mr. Buss’s qualifications or analysis.  As established by his declaration and 

testimony, Mr. Buss does meet the Board’s definition of the person skilled in the art. 

And significantly, Mr. Buss’s opinions remain uncontroverted—PO has not 

submitted evidence from any expert, much less one meeting the qualifications it says 

Mr. Buss must possess, disagreeing in any way with Mr. Buss’s opinions. At base, 

to the extent not moot in the absence of any evidence refuting Mr. Buss’s opinions, 

PO’s complaints at most go to the weight to be given to those opinions. 

Second, a motion to exclude is not the proper vehicle to raise “improper reply” 

arguments.  It follows that PO’s “relevance” and “prejudice” arguments on the same 

basis also are not properly raised here.  Petitioners will address PO’s assertions in 

this regard in its forthcoming opposition to PO’s Motion to Strike (Paper 61). 
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