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I. INTRODUCTION 

Petitioner respectfully requests a rehearing pursuant to 37 C.F.R. § 42.71(d) 

for claims 1-6, 12-14, and 21-24 of U.S. Patent 5,978,951.  As required by 37 

C.F.R. § 42.71(d), the present request specifically identifies each of the matters 

that Petitioner believes to have been misapprehended or overlooked by the Board’s 

decision. 

On November 14, 2017, the Board instituted inter partes review of claims 8 

and 11 of U.S. Patent No. 5,978,951.  The Board, however, denied institution of 

inter partes review of multiple grounds that challenged claims 1-6, 12-14, and 21-

24.  See Paper 8 (“Decision”).  The denial concerned whether a person of ordinary 

skill in the art (“POSA”) would have understood that the 4-way set associative 

cache of Cheriton (Ex. 1002) used “rows.” 

In its decision, the Board misapprehended the teachings of Cheriton (Ex. 

1002) based on unsupported and inaccurate statements introduced by the Patent 

Owner.  Indeed, in the Patent Owner’s Preliminary Response (“POPR”), the Patent 

Owner used attorney argument lacking corroborating expert testimony in alleging 

that Cheriton’s 4-way set associative cache memory did not use rows.  See e.g., 

POPR at 6-9.  Moreover, the Patent Owner misled the Board by introducing 

another patent, Ross (Ex. 2001), and mischaracterizing the reference in relation to 

the 4-way set associative cache memory of Cheriton.  Id. at 7.   
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In contrast, the Petition used sworn expert testimony of Dr. Srinivasan 

Seshan (Seshan Declaration, (Ex. 1007)) to support that Cheriton’s cache memory 

would have been understood by a POSA as having rows.  See Pet. at 23; Seshan 

Declaration at ¶62 (Ex. 1007).  The Petition further confirmed this understanding 

of a POSA using Fujishima (Ex. 1019).  Pet. at 23. 

The evidentiary record in front of the Board is asymmetric.  The Petitioner 

supplied expert testimony with corroborating evidence against the Patent Owner’s 

attorney argument.  In relying on the Patent Owner’s attorney argument, the Board 

misapprehended the teachings of Cheriton (Ex. 1002) and improperly denied 

institution of claims 1-6, 12-14, and 21-24.  Petitioner respectfully requests 

rehearing for these claims. 

II. LEGAL STANDARD 

A party requesting rehearing must show that a decision should be modified 

by identifying “all matters the party believes the Board misapprehended or 

overlooked, and the place where each matter was previously addressed in a motion, 

an opposition, or a reply.”  37 C.F.R. § 42.71(d).  The Board reviews requests for 

rehearing under an abuse of discretion standard.  Id. § 42.71(c).  “An abuse of 

discretion occurs where the decision is based on an erroneous interpretation of the 

law, on factual findings that are not supported by substantial evidence, or 

represents an unreasonable judgment in weighing relevant factors.”  Star Fruits 
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