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L. INTRODUCTION

Pursuant to Paper No. 57, Patent Owner files this motion to strike evidence
and argument pertaining to Petitioner’s new obviousness theory that a new exhibit,
Foote 1989 (Ex. 1193) discloses using a “consensus” sequence as described in
claims of the *213 patent. Specifically, Patent Owner seeks to strike Exhibit 1193
and the arguments and testimony that rely on this exhibit, including the first full
paragraph of page 18 of the Reply, Ex. 1143 930, and Ex. 1138 at 176:25 to
178:23.

Petitioner chose to file a copycat petition based on the petition filed by
Mylan Pharmaceuticals, Inc. in [PR2016-01693 (the “Mylan IPR”). (Compare
Paper 2 with Mylan Pharms. Inc. v. Genentech, Inc., IPR2016-01693 (Paper 1).)
In doing so, Petitioner’s experts submitted nearly word-for-word copies of the
analysis for the proposed grounds in the declarations from the Mylan IPR. (See
Ex. 2062 (redline comparing Dr. Riechmann’s declaration with Mylan’s expert’s
declaration); Ex. 1004 at 94 (Dr. Leonard stating he repeated the statements of
Mylan’s expert and “revised only as necessary.”).) Having made that strategic
choice, Petitioner should not now be permitted to deviate from the arguments made
in the Petition and shoehorn in a new reference to support its obviousness case and

better suit its experts here.
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Petitioner’s new evidence and argument principally relies on Exhibit 1193
(“Foote 1989°)—a publication titled “Humanized Antibodies” authored by
Jefferson Foote, the petitioners’ expert in the companion cases brought by Pfizer.
As set forth in more detail below, Foote 1989 was submitted by Petitioner in reply
to backdoor in a new ground for unpatentability and fill in the gaps in its prima
facie case. Petitioner has no excuse for failing to identify Foote 1989 in the
Petition because its own expert, Dr. Riechmann, now claims that Foote 1989
discloses a consensus sequence that Dr. Riechmann himself used in his own work.
Patent Owner therefore respectfully requests that the Board grant its motion to

strike.

IL. PETITIONER’S EVOLVING INVALIDITY ARGUMENTS.

Claims 4, 33, 62, 64, and 69 require the use of a “consensus” sequence. The
’213 patent provides a specific definition of the claimed human “consensus”
sequence, “which comprises the most frequently occurring amino acid residues at
each location in all human immunoglobulins of any particular subclass or subunit
structure.” (Ex. 1001, 11:32-38; Paper 15 at 7-8.) The Petition argued that the
“consensus” limitation was met by Queen 1990°s (Ex. 1050) disclosure of “us[ing]
a consensus framework from many human antibodies.” (See, e.g., Paper 2 at 34-
36, 42-45, 47, 58.) Although Dr. Riechmann’s declaration describes his work on

humanizing an anti-body called CAMPATH-1, that discussion (1) is not mentioned
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