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I. INTRODUCTION 

This Supplemental Reply is submitted with the permission of the Board to 

address newly instituted claims 4-6.  Paper 26 at 4-5.  The Board originally did not 

institute review of claims 4-6 because it adopted, at least in part, Patent Owner’s 

implicit construction of the phrase “wherein forming the at least one histogram 

further comprises …” (appearing in each of claims 4-6, as well as claim 1) that 

improperly excludes actions taken before or after data is put in the histogram and 

excludes actions taken over multiple frames.  This overly narrow construction is 

inconsistent with the claim language and incorrectly excludes disclosed 

embodiments.  Claims 4-6, as properly construed, are invalid over the instituted 

grounds and Patent Owner’s own characterization of the prior art.  And even under 

a narrower (and incorrect) construction argued by Patent Owner, the claims are 

rendered obvious under both instituted grounds. 

II. ARGUMENT 

A. Proper Construction of the Claims 

Patent Owner’s arguments regarding claims 4-5 hinge on its implicit 

construction of the claim language “wherein forming the at least one histogram 

further comprises …” to exclude (i) any actions taken before or after putting data 

in the histogram (creating the histogram), and (ii) any actions taken over multiple 

frames.  Patent Owner is demonstrably wrong on both counts.   
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