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1  Cases IPR2017-01550, IPR2017-01946, and IPR2017-01929 have been joined 

with this proceeding. 
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Petitioners have largely ignored Novartis’s motion to exclude, and instead 

used their brief as a platform to address merits arguments.  The Board should 

disregard this naked end-run around the Board’s order prohibiting any further merits 

briefing from Petitioners (Paper 66), and grant Novartis’s motion to exclude. 

A. Dr. Giesser’s Testimony Is Inadmissible 

1. Dr. Giesser Did Not Do Her Own Review of the Art  

Petitioners still do not dispute that putative expert opinions about obviousness 

based only on counsel’s handpicked references are per se hindsight and thus 

unlawful.  (See cases cited in Paper 26 at 42–43; Paper 80 at 4–5.)  Nor do they 

dispute that hindsight-driven opinions are inadmissible under Rule 702.  (Paper 80 

at 3–5.)  Dr. Giesser’s opinion accordingly should be excluded under FRE 702.2   

In her deposition, Dr. Giesser testified that, other than looking up one longer 

version of a study counsel had already provided, she conducted no independent 

research for her declaration:  “Q.  Other than that, have you performed any searches 

for literature?  A.  No.  Q.  Okay.  How did you get the references that are cited in 

your declaration?  A.  References were supplied by counsel.”  (Ex. 2039 50:4-9 

                                           
2 Petitioners complain (at 1) that Novartis did not cite this objection in the motion to 

exclude, though Petitioners claim no prejudice from that fact or that the objection is 

untimely.  Nor could they.  Novartis objected under Rule 702 in Paper 13 at 1–2.   
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(emphasis added).)  Nor did Dr. Giesser provide a reply declaration to address what 

she missed initially.  Her opinion is thus per se hindsight and unlawful.   

The most Petitioners say in response is that Dr. Giesser already knew about 

some of the references counsel supplied.  (Paper 94 at 3.)  That is irrelevant.  She 

indisputably was not aware of the full scope of the prior art, and conducted no 

independent research to bring herself up to speed.  And even when Novartis 

submitted references she did not consider, Petitioners submitted no reply declaration 

to address those references and try to fix her omissions.  That ends the analysis.     

Petitioners bizarrely try to change the subject by discussing their deposition 

of Dr. Jerold Chun, a co-author of the Webb reference (Ex. 2014).  Apart from being 

a non-sequitur and improper subject matter for a motion about Dr. Giesser, 

Petitioners’ brief grossly mischaracterizes Dr. Chun’s testimony.  He never once said 

that Novartis’s points about Webb are incorrect, as Petitioners claim (Paper 94 at 5).  

To the contrary, he affirmed that he and his co-authors concluded that 70% 

lymphocyte suppression was needed for clinical efficacy that is “replicable,” 

“consistent,” and “predominant” (Ex. 1063 at 185:10–20)—just as he said in his 

declaration (Ex. 2098 ¶¶ 38–40).  Novartis has never moved to exclude this 

testimony.  Why would it?  The testimony helps Novartis.  Dr. Chun indeed 

specifically refused to agree that lesser suppression would be just as likely to be 

effective; he said the opposite.  (Ex. 1063 at 275:3–276:21.)   
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In other words, Dr. Chun stood by his refutation of Petitioners’ effort to 

rewrite Webb.  Petitioners’ effort to distract from Dr. Giesser’s testimony with 

mischaracterizations about Dr. Chun just bespeaks their desperation.                 

2. Dr. Giesser Is Not A Pharmacologist 

In addition to challenging her methodology, Novartis challenged Dr. Giesser’s 

lack of any expertise in pharmacology.  (Paper 80 at 2–3, 6.)  As Petitioners do not 

dispute, “Dr. Giesser’s ‘pharmacologic testimony was beset with error.’”  (Opp. at 

7.)  But Petitioners pretend, without any citation to the record, that Dr. Benet 

somehow resuscitated Dr. Giesser.  (Id.)  He did not.  In fact, even after 

pharmacologist Dr. Jusko pointed out the errors in Dr. Giesser’s pharmacology 

analysis, and even after Dr. Benet acknowledged those criticisms in his declaration, 

he did not contest them or come to Dr. Giesser’s defense.  (Ex. 2024 ¶¶ 118–23; Ex. 

1047 ¶¶ 31–37.)  Dr. Giesser simply is not qualified as a pharmacologist, and thus is 

unable to support the Petition from the perspective of a full person of skill. 

B. Exhibits 1032, 1035, 1037, 1041, and 1051 Are Irrelevant 

Novartis showed that Petitioners’ exhibits about the ’283 IPR (Ex. 1032, 

1035, 1037, 1041) are irrelevant here.  (Paper 80 at 7–8.)3   Petitioners barely 

respond, asserting that the references could be relevant for “preclusion or estoppel” 

                                           
3 Novartis objected to these exhibits as irrelevant in Papers 13 at 9–12, and 55 at 4. 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


