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! Cases IPR2017-01550, IPR2017-01946, and IPR2022%have been joined

with this proceeding.
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l. INTRODUCTION

Petitioners oppose Novartis’'s Motion to Excludep@&ad0). Novartis fails
to establish entitlement to the requested reliefCF.R. § 42.20(c). “A party
wishing to challenge the admissibility of evidemoast object timely to the
evidence at the point it is offered[.]” Office Pattdrial Practice Guide, 77 Fed.
Reg. 48756, 48767 (Aug. 14, 2012). A motion to edelevidence must identify
where each objection originally was made, and ramptain why the evidence is
not admissible, “but may not be used to challehgesufficiency of the evidence
to prove a particular factlt. Novartis chose to disregard the Board'’s rules
regarding the timing and identification of objeciso This failure alone justifies
denial of the Motion. Novartis’s Motion is alsolartly-veiled challenge to the
sufficiency of the evidence, and fails on the nserit should be denied.

.  ARGUMENT

A.  Exhibits 1002 and 1003.

Novartis moves to exclude “all, or at least therpiacology opinions in, the
declaration of Dr. Barbara Giesser and related GZler F.R.E. 702. Mot., 1. Yet,
Novartis never identifies portions of EX1002 or EXOB with particularity that it
believes should be excluded or where it objecteslith portions.

Novartis’s Motion should also be denied becausethinly-veneered

challenge to the sufficiency of the evidence. Nasaepeats its baseless and
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spurious allegation against Dr. Giesser’s reviewhefprior art. Mot., 2-4.
Novartis’s assertions are simply untrue. Dr. Giessa Professor of Clinical
Neurology at UCLA who has spent the past 30 yeaeting RRMS patients.
EX1002, 11 1-4; EX1003. She provided credibleald#, independent, and
relevant testimony based on her many years of euper in the field.

Novartis argues that Dr. Giesser admitted durirmgdeposition that counsel
allegedly limited her analysis to a selection dérences they permitted her to see.
Mot., 3-4. This is not correct. Although Dr. Giessestified that her “work” with
fingolimod related to treating patients and that bad not done “any laboratory
testing” for this case (EX2039 at 11:14-12:14), hidis falsely argues that Dr.
Giesser failed to search the prior art. Novartigameby asking whether Dr.
Giesser’s literature search identified referena#bér than” those she identified in
her declaration, which she answered affirmativelydentifying a reference she
did not cite in her declaration. EX2039 at 49:1265MNovartis then asked, aside
from what Dr. Giesser already mentioned, whethergdrformed other searches.
Novartis reads limitations into Dr. Giesser’s as@ythat are not present.

Novartis also erroneously argues that Dr. Giesstd to review the
references she discusses in her declaration. Bidt., Dr. Giesser testified
unequivocally that she “read the exhibits mentioimeithe declaration on which

I've rendered an opinion.” EX2039 at 95:23-96d.;at 97:8-13 (“if it's mentioned
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in the declaration, | would have read it. | jushd@emember it off the top of my
head.”), 97:22-98:2 (“I would have read enoughhaf paper to be able to form an
opinion.”), 105:17-106:3 (“I do not believe thatvbuld have quoted a reference or
formed an opinion about something that | haveratr®.

Novartis insinuates that, because Dr. Giesseffisgbthat she received
copies of the exhibits from counsel, these refexemaust have been previously
unknown to her. Mot., 3-5. But Dr. Giesser nevstified that she was previously
unaware of the references she relied upon or taaimalysis was restricted to
documents counsel approved. Indeed, at least sbthe documents she received
from counsel are documents she uses regularlyrimidical practice. EX2039 at
102:24-105:16. Dr. Steinman, Novartis’'s witnesspalonfirmed that he received
the vast majority of the documents he relied upomfcounsel. EX1061 at 76:4-
78:15. He also testified that he did not read fthem and that it would have been
Impossible to do sdd. at 92:19-93:5, 94:8-23 (“| don’t think there’siagle
document that | read every word”). Novartis’'s a@tiss are a red herring.

Novartis faults Dr. Giesser for not discussingWebb reference in a reply
declaration because Novartis considers Webb a “kefgrence “on the Patent’s
face.” Mot., 3-5. Novartis’s emphasis on Webb dyeakaggerates its relevance.
Dr. Giesser discussed the subsequent and morenative Kataoka reference

(EX1029) in her declaration. EX1002, 1152, 64, 1138). Dr. Steinman testified

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




